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25 bepesnsn 2003 poky
6 Incmumymi oeporcasu i npaea im. B. M. Kopeyvkoco HAH Yxpainu 6i06yscs kpyanuti cmin
“Axmyanvui npobaemu pinocoghii npasa”,
opeanizosanuii cnintvro 3 Incmumymom ginocoii HAH Yrpainu (Oupexmop, axademix HAH
Yrpainu M.B. Ilonosuy). ¥ pobomi kpyenozo cmony 3sa1u yuacms Axademik-cexpemap 8i00inenHs
icmopii, gpinocohii i npasa HAH Yxpainu, akaoemix HAH Yxpainu O. C. Onuwenxo, 6idomi yeHi-
ropucmu i gpinocogu 3 Kuesa, Xaprosa, Odecu, Jlveosa, UYepnisyis. Memoro kpyenozco cmonay 6y10
002080peHHs AKMYANbHUX NPoOIeM po3eumKy 8 Ykpaini ¢inocoii npasa ax eanysi nayku i Hagya-
JILHOI QUCYUnIiHU. YUacHuKu Kpyaio2o cmoy npuliisaiu 8i0onogioni pexkomenoayii. Cepeo inuio2o
nepeodayeHo ymeopumu KoOpOUHAYIHY pady 3 O0CHIOHCEHHS aKMYalbHUX npooiem
Ginocoii npasa i 3anouamxysamu 6UOAHHS YACONUCY
"IIpobremu ¢inocoghii npasa”.
B ocnosy yici cmammi nokiadeno écmynne cioso oupekmopa Incmumymy oepaicasu i npasa
im. B.M. Kopeyvrkoeo HAH Ykpainu, akademika HAH Yxpainu FO. C. [llemuiyuenxa
npu 8iOKpummi Kpyano2o cmoiy.

3nilicHioBaHa HUHI B YKpaiHi moniTuyHa pedo-
pMa BuMarae TIHOOKOTO (iTOCOPCHKOrO OCMHMC-
JICHHS CKJIAJHUX CYCIUIBHUX IPOLECIB, AKi BiiOy-
BaloThCcsa B KpaiHi. Lle crocyerscs, 30kpema, minBu-
LICHHS COLaJIbHOI POJi MpaBa y PeryiroBaHHi cyc-
MUTPHUX BIHOCHH. I[NEThCS MPO HOBI MiIXOAHM JO
BH3HAUEHHsSI CaMOTO TOHATTS TpaBa 1 MeXaHi3MiB
Horo edextuBHOI peanizamii. s mporo morpiOHa
BIAITOBiAHA METOAO0JIOTIYHA OcHOBa. Ha Han mormsn,
TaKOI OCHOBOIO Mae cratu ¢inocodis mpasa, sK
CHUHTETHYHA HayKa CBITOTJISIIHOTO XapakTepy.

®inocodist mpaBa Mae IaBHIO icTopito. Ase cydac-
HU# 11 po3BUTOK posmouascs 3 XVIIIcr. V XIX cr.
BaroMuii BHECOK y wLio crpaBy 3poomnu [. [eredns,
1. KanT Ta iH111i 3aXiJHO€BPONCHCHKI MUCITHTETI.

Hayxka ¢inocodii npasa Oyna maHoBaHa i B 1ope-
BomoniiiHii Pocii. Bona Buknaganace y KuiBcbkomy,
XapkiBcbkoMy, OnecbkOMy Ta IHIIUX YHIBEpPCHUTETaxX
K 000B'a3k0oBa mucuuintiHa. [IpoOnemu wiei Hayku
aKTHBHO JOCIIDKYBaIM POCIMCBHKI 1 yKpaiHCBKI Bue-
Hi. Cepen Hux . Kozenbcbkuii, JI. TleTpaxuibkui,
M. Kopkynos, II. Jlogiii, K. Heponin, M. Pennen-
kamng, M. Kopanercekuid, b. KictskiBcbkuii, M. Ila-
mienko, C. J[lmictpsHcbkuii, @. TapaHOBCHKUM,
€. CnekTopchKui Ta iHIII.

Ilpobnemu ginocoghii npasa. — 2003. — Tom 1.

3a pansHCBKOi Biaau ¢inocodii npaBa He MPUALIA-
JI0Ch HaexHOI yBaryu. BoHa oTpumana npyre AuXaHHs
3 movyaTkoM nepeOynoBu. Tenep y HezanexHiid Ykpai-
Hi ¢inocodis npaBa 3HOBY YHTAETHCS y IOPUIMYHHUX 1
¢binocopchbkux BHUIIMX HABUAJIBHUX 3aKnagax. [ToHo-
BWJIUCSI ¥ TEOPETUYHI JOCIIKEHHS MTPpo0IeM i€l Ha-
VKH SIK (hitocodamu, TaK i FOpHCTaMH.

Ane HaBkonO ¢imocodii mpaBa TOUATBCS TOCTPI
muckycii. [lopsz 3 ii npubiuHMKamu € | Taki, o B3a-
rajgi He BU3HAIOTH (iocodiro mpaBa 3a CaMOCTIHHY
HayKy. € nmpoOyieMy y BU3HaueHHi ii mpeaMera, 3B'13Ky
13 3arabHOIO TEOPIEIO JIepKaBH 1 IIpaBa TOLLIO.

dinocodiro cpaBeaIUBO BBKAIOT  KBIHTECEHLII-
€10, peduekciero KyapTypu. lerenp mucas, mo "di-
Jocodis — Le emnoxa, yioBmoBaHa y aymui". Y xomi
TBOPYOTro caMO(OpMYBaHHs JIOAWHA BHUCTYMA€E 1 SIK
Cy0'eKT HISUTBHOCTI, 1 SIK Cy0'€KT cowLiaiabHOCTI 1y wi-
JoMy — AK cyO'eKT KynbTypH. Bucrynaroum y Takiit
OararoacrekTHil SKOCTi mpeameToM (dinocodii, ro-
JIHA BTUTIOE 1Sl HET KOHLIEHTPALIO KYJIBTYPH.

HOpugnuni Ta ¢inocodcbki HayKu 3HAXOIATH
cBoe moenHaHHA y ¢inocodii mpaBa. Pinocodcebke
OCMUCIICHHS TIpaBa MOKJIMKAaHE Peai30ByBaTH 3710-
OyTKH (110cOPCHKOT AYMKH, sIKi TOB'SI3yIOTH MPaBO
3 TaKMMH IIHHOCTSIMH, SIK CBO0OJIa, CIIPaBEIINBICTb,
piBHicTh. CyuacHa ¢inocodis mpaBa po3risaae mpa-



10.C. Hlemuyuenko

BO 3 TIOTJISAY OHTOJIOTIYHOTO aHali3y HOro MicIit
1 podi B 3araJbHO-iCTOPUIHOMY IOCTYITi JIFOICTBA.
Ha 11ifi 0ocHOBI MOXJTUBE TIIMOIIE PO3YMIHHS 1 BIOC-
KOHAJICHHS, 1, HaBiTh, IEPETBOPEHHS, ICHYIOUHX
B YKpaiHi IpaBa Ta IPaBOBOi CHCTEMH BiATIOBiIHO
JI0 TTIOTPeO COIIATBHOTO MOCTYITY i peabHUX CYCITi-
JTEHAX MOXuBocTe. Came BiTum3HsHA (itocodis
mpaBa i MPaBO3HABCTBO MOKIWKAHI OCMHCIHTH TaKi
TIePETBOPYi TPOIECH, 30KpeMa IpoIecH TpaHchop-
Marii ITO3UTHBHOTO TIpaBa, MEPETBOpPEHHSA y cdepi
FOPUIUIHOI HAYKOBOT Ta MPAKTHYHOI MisUTEHOCTI.

dinocodchke Ta MpaBO3HABYEC PO3YMIHHS IIpaBa
CIIPUSIOTH OUTHIT TOYHOMY BHU3HAUCHHIO TAPaJNTM,
MIPUHITUIIIB, MOJIEJICH, 3MICTy Ta 00CATY HayKOBOTO
TIOHATTS TIpaBa, TMpeaMeTa i METOIB BiAMOBIIHHUX
Teopiit mpaBa. Pinocodis mpaBa MOKINKaHA OCMHUC-
JIOBAaTH CEHC TpaBa B MOTO IUTICHOCTI ¥ BOAHOYAC
e(heKTHBHOCTI BIUIMBY IIpaBa Ha JIIOAWHY Ta il po3-
BHUTOK. Teopis mpaBa — Iie TEOpis 3arajbHOTO FOpHU-
JAYHOTO NpPEAMETA, il MPU3HAYCHHS MAa€ TMOJISATATH
SK y TIEPEHECCHHI Pe3yJIbTaTiB BUBUCHHS TPAaBOBHUX
sBHII 3 (PUTOCOPCHKOTO PIBHS HA PiBEHh KOHKPET-
HOTO PO3KPUTTS 00'€KTHBHOI CYTi IHUX CYCHUTBHHUX
SBHIN, IXHIX BJIACTHBOCTEH, BHYTPIIIHIX 3B'S3-
KiB 1 CymiepedHCcoTel, TaK 1 B CAaMOCTIHHOMY CITCITH-
(hivHOMY TIi3HAHHI peajliii MPaBOBOTO XUTTA. Teopist
IpaBa 3IaTHa JOCATHYTH (QyHIaMEHTAIbHOI 3Hady-
IIOCTI IS JIFOACBKOTO OyTTs, Ko Oyae y 3Mmiic-
HEHHI CBO€i MeTH ToB'si3aHa 3 (imocodicro mpana,
KOTpa BUBYAE MPABOBY PEATLHICTD Y IIJIOMY.

®dinocodis mpaBa BU3HAETHCS CBITOTIISIIHUM, KOH-
[IENTYyaIbHO-METOMOJIOTIYHIM (HYHIAMEHTOM IIPaBO-
3HABCTBA, IO € MEePEeIyMOBOIO TIOTJIMOIIEHUX PO3PO-
0OK OO0 METOHOJOTIYHUX MpobieM. MeTomoIorist
[IPaBO3HABCTBA TMOPSAN 3 aHANI30M HOPHUAWYHOTO
3HaHHA 1 O0e3MocepeIHhO MPABOBOI PEATHbHOCTI Mae
TIOIIMPIOBATHCS 1 HA OHTOJOTIYHY IMPOOIEMATHKY,
TIOB's3aHY 3 YSABICHHSAMH TIPO TPABOBY pPEATLHICTE,
SKi BUXOMATH 32 MEXI IOPUANYHOI HAYKH 1 MOTpe-
OYIOTH IS TIOSICHEHHS METO/IIB 1HIIMX HAYK, Y TOMY
gucm # dimocodii.

®dinocodis mpaBa TaKoXK MOKJINKaHA BUKOHYBATH
(hyHKITIO 1HTETpaTOpa 3HAHHS HE TUTLKH IIPO MPaBo,
aye ¥ mpo JIFOJUHY B CHCTEMI IIpaBa, JOJNAI0YH MPO-
THUCTOSIHHS HOPMATHBICTCHKOTO, MPUPOIAHO-TIPABO-
BOT'0, COIIOJIOTIYHOTO Ta IHIMUX IiIXOIB A0 TPaBO-
PO3YMiHHSA, 30KpeMa 4Yepe3 BUKOPHUCTAHHA METOIY
JOJTATKOBOCTI.

[IpaBa moauHM, X TeHE3WC, TPU3HAYEHHS — O/THA
i3 JOBIYHHUX TPOOJIEM ICTOPHYHOTO, COIaIBHO-
KyJIBTYPHOTO PO3BHUTKY JIFOCTBA, YTBEPIPKEHHS TIpa-
BOBHX 3aCaJl Y B3a€EMOBITHOCHHAX JIEP)KaBU Ta 0CO-
6u. JIfoICTBO y TpoIeci CBOTO PO3BUTKY BHPOOHIIO
CHUCTEMY IIIHHOCTEH, OMHWUM i3 3aco0iB peaiizamii

SKUX € npaBo. dirocodchke BUESHHS MPO IMIHHOCTI
(akcioJyiorist) po3TiAmaEe MpaBO SAK COINiANBHY ITiH-
HicTh Ta Oyaro. HaliBU3HAUHINIOO IIHHICTIO, pearti-
3YBaTH 5Ky MOKIWKAHE TPaBO, € ICHYBaHHS CYCITiIb-
CTBa 1 XUTTSA KOXXHOI OKpEMOi JTIOIUHHU. Y COIliajb-
HOMY Ta 0COOHMCTOMY XUTTI (PyHIAMEHTAILHY POJIh
BIIrpafOTh TaKi ITIHHOCTi: CBOOONA, BiATIOBiNAJE-
HICTh, PIBHICTH, CIpPaBEIJIMBICTh. Taki MpaBa, SK
MIPaBO Ha JKUTTS, CBOOOMY, TiAHICTh, HEIOTOPKAHICTh
0co0W, yJacTb y TOJIITHYHOMY JKUTTI — € HEOOXiTHU-
MH yMOBaMH BJIAIITYBaHHS XUTTS JIOJUHH Y IIHBi-
JII30BaHOMY CYCIIUTBCTBI 1 TOMY TOBHHHI OyTH BH-
3HAHHI Ta 3aXUIICHI IepP>KaBoo.

Y mporeci 3miCHEHHS MOMITHYHOI pedopMu
B YKpaiHi He MOKHA He 0a4nTH, 110 HaIlla HayKa IIe
MOBITFHO BIUTMBA€E Ha PO3B’S3aHHS CKJIAJTHUX TIPO-
0JIeM Cy4JacHOTO CYCIiJIbCTBA, Ha BTIJICHHSI B CYCIIi-
JTBHY TPAKTUKY CBOIX PEKOMCEHJAIlii Ta BHCHOBKIB.
Tpeba MaTn Ha yBa3i, MO0 TEOPETHKO-METOOJIOTITHA
CIIPSIMOBAHICTh HAYKH TOJIATAE HE JIUIIE B S(DEKTHB-
HOMY 3aCTOCYBaHHI YTOPSAKOBAHOI y MHCIICHHI CY-
KYITHOCTI (1710CO(CHKO-CBITOTIISIHIX, 3araJlbHOHA-
VKOBHX, CHEI[IaJIbHUX IIiAXOIIB, METOIIB OCITi-
JOKeHHS JepKaBHO-TIPABOBUX SIBUII, HE TUTBKU
y TIHOOKOMY OBOJIOJIHHI BUCHHSM IPO KOHKPETHI
METOJHM Ta METONWKY IpaBUILHOI opraHizarmii po-
00TH MUCJICHHSI, JOUUIFHOTO MUISXY HAYKOBOTO IIi-
3HAHHS, MOIIYKY iICTHHH. METOIOJIOTIS IOPHUANIHOT
HayKd Tependadae i CTBOPEHHS MeEXaHi3My pealli-
3amii il TEOpeTHIHHUX 3acaj, HOPMATHBHO-TIPABOBUX
akTiB. HaitBaxummBimowo yMoBoO (GopMyBaHHS Tpo-
MaJTHCHKOTO CYCIIIBCTBA Ta JEMOKPATHIHOI, COITi-
aJHHO-TIPABOBOI JEep)KaBH € HANIWHUN 3aXHCT TIPaB
i cBOOOIM MrOoAMHN. MoBa ¥me Mpo peanbHEe BUKO-
HaHHS O0OB'SI3KY Nep)KaBH IO BiTHOIIECHHIO JIO JIIO-
IIWHW, BCTAHOBJICHOTO CT.25 3arajpHOi mekmaparii
mpaB JonuHU, cT. 11 MixHapoagroro Ilakty mpo
€KOHOMIYHI, COIianbHi Ta KyJIbTYpHI IIpaBa Ta CT. 3
Koucrutymii Ykpainu.

B mHamomy cycminbCTBI criocTepiraerbes Timoo-
KU PO3pHB MK KOHCTHTYIIHHHMH HOpPMaMH, IO
MPOTOJIONIYIOTH JIOACHKUI BUMIp TpaBa Ta JAep:KaBu
Ta peaTbHUMHU CYCIUJIBHUMH BiTHOIIEHHSIMH, CTa-
HOM BIIOBIATHHOCTI ACpKaBU TIepe JIIOIMHOIO 3a
cBOIO TistTbHICTE (cT. 3 KoHcTHTYIIT YKpainnm).

@DakTHYHO BITYM3HSIHA IOPUINYHA HayKa 3HAYHO
MIPOJIOBXKY€E 3AJUIIATHCS HAa IEP)KaBHO IIEHTPHCTCh-
KHX METOMOJIOTIYHMX TO3UIlisAX. Jekmapyodun mpHuH-
AT TIPIOPUTETHOCTI 1HTEPECIB JIFOAUHU K HAHBHUIIIOT
COIIaIBHOI IIHHOCTI, Hallla Hayka He JOCTIHKYE TIPH-
YUHU TJIMOOKOI COITiadhbHOI KPH3W Ta SKOHOMIUHOT
p030aJIaHCOBAHOCTI, TOTIPIICHHS COIIAJILHOTO CTa-
HOBHIIA Y CYCITUTECTBI.
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Axmyanwni npobnemu ginocoii npasa

HeoOximHo nomaratucsi BiAIIOBIAHOCTI IIF0YOTO
3aKOHOJIaBCTBA Ta IOPUIMYHOI MPAKTHKH MPABOBUM
MIPUHIMATIAM Ta IIHHOCTSM, BUXOJHUTH 32 MEXi CTa-
JIAX BY3BKOIOPUANYHUX (HOPM OCSITHEHHS BiIIOBII-
HHAX O0'€KTIB, SBHIN Ta MpoIeciB. MycHMO TaKOX
TTOAOJIaTH BiJICTABaHHS OPUIUIHOI HAYKHU Bij TIpak-
THIHUX TOTpeO 3a0e3mednTH po3poOKy (PyHIaMEH-
TaJTbHUX HAyKOBUX ilIeH, HAYKOBO OOIPYHTOBAHOI
cTparerii pedopM, BH3HAUYCHHS KPHUTEPIiB iX edek-
THBHOCTI, TIOB'SI3aHUX IIEPII 3a BCE 3 peallizalliero
TIpaB i CBOOO TPOMAJISH.

®dinocodis mpaBa PO3IMHPIOE PAMKHU TPABO3HAB-
CTBa 3a PaxXyHOK OadeHHS 3arajbHOI KAaPTHHH CBITY,
JO3BOJISIE TIPABO3HABISIM CTaBUTH Ta BHUPINIYBaTH
3HAYHO IIUPIIE KOJIO TMUTaHb Y TOPiBHIHHI 3 TPaIu-
MiHOIO0 TpoOIeMaTHKOI0. [IpaBO3HABCTBO KOHKpE-
TH3Y€ YSIBJICHHS TPaBoBOi (isocodii mpo 3araibHy
KapTHHY CBITY, TIPO TIPABOBHH MPOCTIip, PO JIFOICH-
Kuit BuMip mpaBa. [Ipu mboMy MOTpiOHO MOJIATH TIO-
MUJIKOBE CYKEHHS, KOJU TPOBOIUTHCS BiTOKpPEM-
JeHHs "NmerambHOCTI", TOOTO cdepu MpaBoBOi, IO
OXOIUTIOE BHHSATKOBO 30BHIIIHI, (hOpMalIbHI BiIHO-
cuHu Jonmedt Ta "mMopanbHOCTI". ToOTO MoOpamsHOT
cthepu, sika ABISE COOOI0 BHYTPIITHIO 3ATHICTH PO-
3YMHOI iICTOTH BCTaHOBIIIOBATH JJIs caMoi cebe yHi-
BepCaTbHUI Ta HEOOXIMHUN "KaTeropuIHUH iMIiepa-
tuB". Lle#i iMImepaTuB K 3aradbHUN MOpaTbHHUH 3a-
KOH B PEIITI PEIIT MOMMPIOETHCS 1 Ha TIPaBOBY cdhe-
py JHIIe SIK Ha CBOIO YacTKOBY crammuHy. OmHak
s crIpo6a MOB'sI3aTH MOPATBHICTE 3 JICTAIBHICTIO HE
YBIHUYBaIacs YCIiXOM, OCKIIBKH, 3a CIIPaBEITHBUM
3ayBaKEHHSAM pocilickkoro mpaBo3HaBis 1. Hosro-

ponmeBa, "komum KaHT Xode NpenCTaBUTH TIPaBO
y 3B'I3Ky 3 MOPaJbHICTIO, BOHO BTpavae CBOi CIe-
nmudivdHI PUCH, KOJIW K BiH HaMaraeTbes ITiTKpec-
JTUTH crienndidHi pUCH TpaBa, BOHO BTpadvae CBIid
3B'SI30K 3 MOPAJIBHICTIO".

Ha croromHi TpiOpUTETHUMH € IOCIIIKEHHS:
npeaMeta ¢inocodii mpaBa Ta mpeaMeTa Teopii mpa-
Ba 1 JIeprkaBy, METOIOJIOTIT dilocodii mpasa Ta diyo-
co(ist mpaBa K METOAONOTIYHOI AUCITUILIIHM, iCTOpIl
PO3BUTKY (iTOCODCHKO-TIPABOBOI JTYMKH B YKpaiHi;
aHTOJOTIi TIpaBa; (imocodii mpap JFOIUHK, OHTOJIOTIT
IIpaBa; aKCioJIoTii MpaBa; THOCEOJIOTIi TpaBa; MpHKiIa-
JTHOTO 3acTocyBaHHSA (iocodii mpaBa y cydacHOMY
MIPaBO3HABCTBI Ta JepkaBOTBOpeHHI. HeoOXimHo mmo-
JIOJaTH By3bKOHOPMAaTHBHE PO3YMIHHS IIpaBa sIK CYTO
JIEpKaBHOI ~ 3aKOHOJABUOi  AisuTbHOCTI.  [IpaBo
€ BUPOKEHHSIM BUMOT CIPaBEIJIMBOCTI, 3arajbHOI Mi-
pu (hopmu, HOpMH), CBOOOITH 1 PiIBHOCTI.

B cyuacHuii mepion BKpail Ba)XIMBO pPO3BHUBATH
MDKHApOIHY CITIBIpaIio y chepi ropuaudnoi Ta ¢i-
moco(CchKOi HAYKU W OCBITH, IPOBOAUTH HAYKOBO-
MIPaKTUYIHI KOH(EPEeHIii, KPyTii CTOJIH, TEMaTHJIHI
CeMiHapH, KOJIOKBIyMH TOIIO. MiHICTEpCTBY OCBITH 1
HayKH YKpaiHH HaJEeXUTh PO3TIITHYTH MUTAHHS PO
MOXKIIMBICTh BKIIIOUEHHsS (inocodii mpaBa g0 mepe-
JIiKy 00OB'SI3KOBUX HABUAIHHUX NUCIUILIIH y BUIIHX
HaBUYAIBHUX 3aKiafgax YKpaiHH, sKi TOTYyIOTh (axis-
B 3a cremiagsHoCcTIMH "mpaBo” Ta "dimocodis".
HeoOximHo opranizyBaTH MiATOTOBKY KaIpiB BHIIOT
KBamidikaii — JOKTOPiB i KaHAWIATIB HAyK 3 (iyo-
codii mpaga.

10. C. LHlemutyuenko

AKTYAJIBHBIE ITPOBJIEMbI ®UJIOCO®UHN TTPABA

dunocodus mpaBa onpenenseTcss MUPOBO33PEHYECKUM, KOHLENTYaIbHO-METOJOIOTHIECKUM (DyHIaMEH-
TOM TIPaBOBEACHUSI, YTO €CTh €r0 BaKHEHIIEH NMPEeANOChIIKON YIayOJeHHBIX HAyYHO-TEOPETUUYECKUX pa3pa-
6oTok. Punocodus npasBa NpuU3BaHa UCIIOTHATH (QYHKIHIO HHTErpaTopa 3HAHUH HE TOJIBKO O MpaBe, HO U O

YCJIOBCKC B CUCTCMC I1IpaBa.

Y. S. Shemshuchenko

CONTEMPORARY ISSUES IN THE PHILOSOPHY OF LAW

The philosophy of law is defined as a world-viewing, conceptual and methodological basis of jurispru-
dence that is perceived as major prerequisite for its profound scientific-theoretical development. The phi-
losophy of law is called upon to carry out a function of the integrator of knowledge not only about law, but

also about man in the system of law.
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