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ConuajabHO-TPaBOBOIi aHAJIN3 3aKOHOAATEIbCTBA

HecmoTtps Ha To, 4TO YTOJOBHEIM KOAEKCOM Y KpauHbI IPOCTUTYLMS ONpPENeeHa, KaK yroJIOBHO HaKa3yeMoe
JIesTHUE, MHOTHE FOPUCTHI CUUTAIOT, YTO KPUMUHAIM3ALUS JAHHOTO COL[MAIbHOTO SIBIICHHSI UMEET HEeraTHBHBIE T10-
CJIC/ICTBHS. AKTYaJbHOCTh BBHIOPaHHOM JJIsI MCCIIEZIOBaHMSI TEMbI 00YCIIOBIICHA HE NMPEKPAIafoIUMUCS JAUCKYC-
CHSIMH TI0 BOIIPOCY O HEOOXOJMMOCTH JCKPUMHHAIU3AINK U JIETAIM3alMU TaKoro BHAa yciyr. ['oBopst o Hay4-
HOW pa3padoTaHHOCTH HEOOXOAUMO OTMETUTH, YTO, HECMOTPS HA TO, YTO JAHHOE COLMATIBHOE SIBICHUE CBOUMU
KOPHSIMH YXOJIWT B INIyOOKYIO IPEBHOCTH, OZHAKO HE OTJIMYAETCS JOCTATOYHO IIIyOOKOH pa3pabOTaHHOCTBHIO.
Hauboree monHOEe M Ha HamI B3I Ka4eCTBEHHOE OCBEIEHHE NAaHHOM MpoOJieMBl MOXKHO Haiftu B pabortax E.
Hpy3s, B. JIsicedenko, U. Ocunckoro, H. @okunoit, 1. Crenanosoii, b. berroBuna, A. JlomoBoii, B. Bpenckoro,
. Broka, C. CeprueHko u ap.. AHaTN3 MHEHUH U CYy)XICHHH OBLT TIOJOXKEH B OCHOBY HacTosmmel padoTsl. Ile-
JIbIO TaHHOH CTaThy SIBIACTCS HCCIIEAOBAHUE TOCPEICTBOM KOMIUIEKCHOTO aHAIN3a COLNAIBHO-TIPABOBBIX ACTIEK-
TOB MPOCTUTYILIMH, SIBIICHUS, IMEIOIIETO TIOYTH CTOJb K€ APEBHIOI NCTOPHIO, KaK M caMO 4eloBedecTBo. [1oaTo-
MY, JUIsl ICCIICIOBaHMsl JAaHHOM, Ha HAIIl B3IJIs11 O0Jiee YeM aKTyalbHOH NMpOoOJIeMbl MBI CTaBUM ITIepe]] COOOH Takue
3agavuM, Kak: M3yunTh M mpoaHaIM3MpOBaTh JEHCTBYIOIIEE YTOJIOBHOE 3aKOHOJATENBCTBO YKpPaWHBI, a TaKXkKe
HEKOTOpPbIe HOPMbI KOHCTUTYIIMH Y KpauHbI, Kacaroluecss oOecreueHus U pealu3alii OCHOBHBIX IpaB M cB00O]
4eJloBeKa U rpakaaHuHa; MccnenoBars U npoaHanu3upoBaTh IpakTuky OB/l o BBIBICHUIO U PACKPBITHIO Mpe-
CTyHJ’IeHHﬁ, MocsAraromux Ha HpaBCTBCHHBIC YCTOU O6HICCTB8; HOJIFOTOBI/ITI: paa HpeﬂHO)KeHHﬁ, HalpaBJICHHBIX
Ha ypeTylIHpoBaHNE JaHHOTO COLMAIBHO MPABOBOTO KOH(IIMKTA.

Kaxxnpomy u3 Hac XOTh pa3 B JKH3HH IPUXOJIMIIOCH JENaTh BEIOOP MEXy HPaBCTBEHHOCTBIO H BO3MO)KHOCTBIO
MOJYYUTh CPEICTBA K cymiecTBoBaHMIO. Ho ecTh moau, caenasiiye 3TOT BBIOOP pa3 u HaBceraa. Mimst uM — mpo-
ctutyTtku. HoBeiit YromoBHsIi Komeke Ykpanssl, BCTynmuBImui B ¢ty ¢ 1-ro ceHTs10ps 2001r. B wacTu 1 cratbu
303 mpemycMaTpuBacT YrOJIOBHYIO OTBETCTBEHHOCTB 3a TaKO€ OONIECTBEHHO OMACHOE, MPOTHBOIPABHOE, BUHOB-
HOE W yroJOBHO HaKa3zyeMoe JeSHHE, KaK MPOCTUTYNHS, T.€. CHCTEMAaTHIECKOE OKa3aHHE CEKCYallbHBIX YCIYT C
1esbio monyueHus poxona [2]. Ho Ha camom nu fene qaHHOe JesHKe MOAnaaact non chepy AeicTBHS YrOIOBHO-
r0 3aKOHOJIATEeNILCTBA, Ha CAMOM JIH JIeJie TaHHOE JIESTHUE COJIEPIKUT B ce0e MPU3HAKH, MTO3BOJISIOIINE OTHECTH UX
K YHCJIYy YrOJOBHO Haka3yeMbIx? MBI mpejjaraeM paccMOTPETh NaHHYI TPYIINY BOMPOCOB M OINPEAETUTHCS,
HeoOxouMa Jii pUKcalys JaHHOTO OOIECTBEHHOTO OTHOLIEHHUS B YTOJIOBHOM 3aKOHOATEIbCTBE.

I/ITaK, HaYHEM C COIIOCTABJICHUA JAHHOI'O JACAHUSA C IPpU3HAKaMH, MMO3BOJAOINIMMHA OTHECTH KOHKPCTHBIC CA-
HUS K pa3psiy NPECTYINHBIX, a 3HAYUT YTOJIOBHO Haka3yeMbIX. [1epBblil pu3HaK, - 3TO 0OIIECTBEHHAS ONIaCHOCTD,
TO €CTh COBEPILCHNUEM NPECTYIUICHUS €T0 CyOBhEeKT NPUUMHSET BpPea 0OLMIECTBEHHBIM HHTEpECaM, JIH00 B €ro aes-
HHUH COJEPKUTCS peasibHasi yrpo3a NpUYMHEHHs Takoro Bpexa. JlaBaiite ¢ Bamu nopaccyxaaem. IIpocturyrms —
3TO OKa3aHHWEe CEKCYaJbHBIX YCIYT C LEJbIO ITOJydeHHUs! T0X0A0B. Tak riacut 3akoH. Kak npoHndIHO OBI HE 3Byda-
JIO CJIe/IyIolIee, YTO MEPBBIM B JAHHON CHTYAIIMH MPUXOJIUT HA yM, HO HAM BCIIOMHHAIOTCSI CTPOKU U3 CTHXOTBO-
pernst Camymiza Maprmraka: «Bce pa®oTel xopord, BEIOHpail Ha BKyc». Jla, mMeHHO pa®oTel. Benp maxe B meid-
crBytomeil Koncrurynun YKpanHbl, BBICIIETO0 3aKOHOJATEIFHOTO aKTa HA OCHOBE KOTOPOT'O CTPOMTCS BCE TEKY-
Iiee, OTpacieBoe 3aKOHOJATENbCTBO, B cTaThe 43 roBoputcs: «Kakaplii mMeeT mpaBo Ha TPYJ, YTO BKIFOYAET
BO3MOXKHOCTb 3apabaThIBaTh ce0e Ha JKU3HB TPYJOM, KOTOPBIl OH CBOOOHO U30UPAET WIIM Ha KOTOPBIH CBOOOIHO
coramaercsi»[1]. Ha Ham B3rusia, 371e€Ch CTAHOBUTCS «peGPOM» BOMPOC: TOYEMY 3aKOHOIATENh OTHOCHT OKa3a-
HHE TaKOoro poJia YCIIyrH, Kak Maccax, jieueOHast GU3KyJIbTypa | T.IL. K pa3psily 3aKOHONPHUEMIIEMBIM U Jaxe J10-
BOJIFHO JIOPOTOCTOSIINM BHAAM YIOBJICTBOPEHHS MEHTAJIbHOI MOTPEOHOCTH B 3/I0POBHE, a OKA3aHUE CEKCyallb-
HBIX YCIIYT K KPUMHHAITy, XOTS JaHHBIN BHJI YCIIyT MOYTH CTOJIb )K€ IPEBHUI, KaK M CaMO 4EJIOBEYECTBO, IIOUYEMY
3aKOHOJIaTeNb OLIEHUBACT NMPOCTUTYILIMIO, KAK HEKYIO CyOCTaHIMIO, KOTOPAsk MOJPBIBAET MOpaJIbHBIE ycTON 00IIe-
CTBa, OJIHAKO JIOIYCKAaeT, KOTJa 10 TEJICBUICHHMIO, Cpa3y ke Iocie AeTcKoil nporpaMMbl «CIIOKOHHOW HOUM Ma-
JIBIIIM MOTYT TTOKa3aTh XyJ0XKECTBEHHBIN (DMIIbM, B CEOKETHOM CO/IEPKAHUHM KOTOPOTO NMPUCYTCTBYIOT 3JIEMEHTEHI
9POTHKH U T.IL.

[To HameMy MHEHMIO, C OJJHOM CTOPOHBI, MpodIeMa OOLIECTBEHHON OITaCHOCTH JIAHHOTO OOIIECTBEHHOTO OT-
HOIIICHHSI KOPEHHUTCS BOBCE HE B MOJIPHIBE MOPATbHO—HPABCTBEHHBIX YCTOEB OOIIECTBA, a B )KEITaHUHU rOCyIapcTBa
obecreunTh 370pOBOE, MONHOIIEHHOE 00ImecTBo. C Apyroi CTOPOHBI, MPOOJIeMa KOPEHUTCSI B CIOXHOCTH KOH-
TPOJIL U HOPMATUBHOTO PETYIMPOBAHUS, BEIb €CIIH 3TO TPYA, TO KaXIbIi TPYAALINIACS U 3apa0baThIBAIONINI ICHb-
Y 00s13aH TIATUTH TIOJJOXOIHBIM HAJIOT B TOCYAAPCTBEHHYIO Ka3Hy. [Ipu TakoM cTedeHnH 00CTOSATENbCTB, HETIPO-
M3BOJIFHO HAIIPALTMBAETCS BBIBOJ: €CIIM 00eCIeunTh Oe30MmacHoe IS 3I0POBhs OOIIECTBA OKa3aHWE TAaKOTO BUIA
YCIIyT, a TaKKe CO3[aTh M «3aIlyCTUTH» MEXaHW3M HOPMATHBHOTO PETYIMPOBAHHUS HAJIOTOOOI0KEHUS, - 3HAUMT,
oTHajeT 1 o0IIeCTBEHHAs! OIIACHOCTb.

He 3aocTpsis BHUMaHHE Ha 9TOM, XOTEJIOCHh OBl IPOBECTH HOBYIO MapaJlieib MEXAY 3THM JISTHUEM U NpHU3HA-
KOM TipecTyruieHus. CeayIomuil Npu3HaK yroJIOBHO HAKa3yeMoro JIesiHUS, Ha KOTOPOM HaM OBl XOTeJIOCh OCTa-
HOBHUTBCS — 3TO IIPOTHBOINPABHOCTH. YTOJOBHOE 3aKOHOAATEILCTBO MOpa3yMeBaeT 10/l TUM NPU3HAKOM TO, YTO
COBepIIaeMOe JIesTHUE NOCSTaeT Ha IpaBa, OXpPaHseMbIe YTOJIOBHBIM 3aKOHOM.

31ech X0Tenoch Obl OTMETHUTH CIIpaBeINBoOe 3amedanue B. bpenckoro, 4ro mobas HopMa 0coOCHHON YacTH
YTOJIOBHOTO 3aKOHOJATENbCTBA NMPHU3BaHA OXPAHATh IPaBa U MHTEPECHl YIaCTHUKOB OOIIECTBEHHBIX OTHOIICHHH,
CKJIAABIBAIOIHEC 10 MOBOAY WJIM B OTHOIICHUN KaKUX 0o 6nar, 3aKPEIUICHHBIX B TCX WJIU MHBIX HOPMATHUBHO -



npaBoBbix akTax [5]. Tak, k nmpumepy, crarbs 185 Yromosroro Komexca Ykpaunsl (Kpaxa) OXpaHseT, MPENy-
cMmoTpenHble KoHcTuTynnei, 3akoHaMH ¥ WHBIMH HOPMaTHBHO—ITIPAaBOBBIMHM aKTaMH Y KpaWHBI OOLIECTBEHHBIC
OTHOIICHHMS, CKJIAABIBAOIINECS 110 TIOBOAY BJIaJICHUS, TIOJIb30BAHUS M PACHOPSKEHNSI 0OBEKTOM TIpaBa COOCTBEH-
HoCcTH, cTaThs 115 YronosHoro Konekca Ykpaunsl (yMbIIUIEHHOE YOHIICTBO) IIPHU3BaHA OXPAHATH 00IICCTBEHHEBIE
OTHOIIICHMS, TAKXKE 3aKPETIICHHBIE HOPMOH KOHCTHTYIIMH YKpPauHBI, 10 MOBOY OXPaHbI M peau3alliy [paBa de-
JIOBeKa Ha )KU3Hb, U Tak najiee [2]. To ects, HeT HaKa3aHus 63 yKa3aHWs HAa TO B 3aKOHE.

Cratbs e 303 YronosHoro Kogekca Ykpaunsl [2], B KauecTBe po0BOro 00BbEKTa MPEIyCMaTPUBACT HOPMBI
HPaBCTBEHHOCTH, a 3HAYMUT, COBEPIICHHE JISHHUS B OTHOIIECHHU HHMX KapaeTcs yrojoBHbIM 3akoHoM. Ho Bexp B
OTJIMYKE OT JPYruX OOIIECTBEHHBIX OTHOLICHHH, OXpaHSIEMBIX HOpPMaMH YroJOBHOTO 3aKOHOJATENILCTBA Y Hac
HET HU HPaBCTBEHHOI'0, HU MOPaJIbHO—ATUYECKOT0, HU KAKOT0 JHOO0 MOJZ00HOT0 3TOMY 3aKOHa, 8 MOpajb U HPaB-
CTBEHHOCTB, €CJIM XOTST BBICTYNATh B KayecTBE TaKMX CyOCTAaHIMI, KOTOpBIE CIOXKHIKCH B oOliecTBe (HO He
HallUTH CBOETO 3aKOHOAATENIbHOTO 3aKpEIUICHUs) M CHOCOOHBIE PErylIupoBaTh OOINECTBEHHBIE OTHOLICHHS HE
JIOJDKHBI TPUBUBATh KOMIUICKC BHHBI M O’KUIAHHS HakKa3aHUs. 3/1€Chb, HaM ObI XOTEIOCh MOJUYEPKHYTh IIHPOKO H3-
BECTHOE M3PEUCHHE U3 TPYAOB OJHOTO M3 KJIACCHKOB NICHX0aHann3a Bumbsrensma Paiixa o Tom, 4T0 MOpaib HEOO-
XOAMMa YEJIOBEUECTBY B TOI Mepe, B KOTOPOH MHCTHHKTHI Ha JENie HE YTPOKAr0T COBMECTHOM JKU3HH YJIEHOB 00-
IIECTBA.

CormocTaBisist MPOCTUTYLHIO C JAaHHBIM NPH3HAKOM IIPECTYIUICHHS, HEBOJIBHO 3apOXKIAETCS BOIIPOC — @ UbH
npaBa HapymatoTcs? Ha Hamt B31isiz, B TOM, YTO JKEHIIMHA JIeJIaeT TAKOH I1ar, B OOJIBIIMHCTBE CIIyYaeB BHHOBATO
MMEHHO T'OCY/apCTBO, 1 MIMEHHO OHO HapyllaeT KOHCTHUTYLIMOHHOE MPaBO IpakJaH Ha TPYJ, TaKk KaKk OHO HE MO-
KET B TOJIHOM Mepe pean30BaTh mosioxeHue yactu 2 cratei 43 Koncrurymuu Ykpaunsl [1], kotopas rimacwr,
YTO TOCYAAPCTBO CO3AAET YCIOBUSA JUIsl IIOJHOTO OCYLIECTBICHUS IpaXkAaHaMU IpaBa Ha TPy, FapaHTUPYET paB-
HbIE BO3MOXKHOCTH B BBIOOpE Tpodeccuy M poja TPYJOBOW AEATEIbHOCTH, pealn3yeT MporpaMMbl Mpodeccuo-
HaJIbHO — TEXHHUYECKOro 00Yy4eHHsl, TIOATOTOBKH U MEPENOArOTOBKU KaJIpOB B COOTBETCTBHH C OOIIECTBEHHBIMU
MOTpeOHOCTSIMU. Benp, Kak CBUAETEIBCTBYET NPAKTHKA, YTO, XOTS YKPAHHCKOE 3aKOHONATENILCTBO M yCTaHABIIHU-
BaeT PaBHBIC IIPaBa MYKYMHAM M >KCHIIWHAM, KOTOpPbIE, BpOJE OBl MOJHOCTHIO HMCKIIOYAIOT AWCKPUMHHALHIO
JKCHIIMH Ha PBIHKE TPyJa M COOTBETCTBYIOT MHPOBBIM HOPMaM, CIUIONIb M PSAAOM TATOTHI IPECIOBYTHIX CEro-
JHAITHAX peopM 0OpYIINBAIOTCS, MPEXK/E BCETO, HA XPYNKHE KCHCKHE TIICUH.

Ms! ckinoHHBI cornacutbes ¢ M.b. CtenaHoBo#, 4TO B IMOMCKAaX TOCTOMHO OINIAYWBAcMOM pabOTHI HAIIK CO-
OTEUECTBEHHHUIIBI BCE HaIe 00paInaroT B30phl Ha 3apyOexbe. MHOTHE HEMIIAIOTCS 3a MEPBYIO MOMABIIYIOCS COJIO-
MHUHKY M CTaHOBSITCS JIETKOW J0ObIYei 11 cyTeHepoB. [Ipu Takux ycloBHSIX TOPrOBIIS JIIOJbMHU JOCTHUIJIA TPO-
MaJHbIX pa3MepoB. BoT 3To nelcTBUTENILHO OIPOMHOE 3110, C KOTOPBIM TOCYIapCTBO 00s13aH0 6opoThes. Beap ce-
TOJIHSI, BOKPYT 3TOr'0 HOAIOJIBHOr0 Ou3Heca chopMUpOBajach lieas KacTa BBICOKOOPTaHW30BaHHOTO KpUMHMHAIA,
HMEIOIIETO Pa3BETBICHHYIO CETh [0 BCEMY MHpY, BKITfouas U YkpauHuy[6].

JlaHHYI0 B3aMMOCBSI3aHHYIO 1IEMIOYKY HECOOTBETCTBUS JESHUS, PEIyCMOTpEeHHOTo cTaTthei 303 YromoBHOTO
Kozexca Ykpaunb! [2] mpusHakam MpecTYIUICHHST MOXHO PAaCKpPBIBATh M PACKPHIBATH 70 TEX IMOP, MOKA MBI HE
NPHUZIEM K BBIBO/Y, K KOTOPOMY IPHIIUTM MHOTHE pa3BuTble EBporeiickne rocymapcrBa, cpean KOTOPBIX MOXKHO
BBIIETNTH | epmannto, [ommanauio u ap. Tae y>ke JaBHO OCO3HAJIM, YTO 3alpeTHTENbHbBIE Mephl B 00phOe ¢ «Bed-
HBIM COIIMAJBbHBIM 3JI0M» - TPOCTHTYIMEH — OeccMbICIeHHBI. Beab, Kak CBHAETENbCTBYET NPAKTHKA, CTaThs B
VYronoHoMm Kopekce ecTb, HO IPUMEHNUTH €€ HU HAIIWM MPaBOOXPAHUTEIbHBIE OPraHbl, HU OpraHbl IOCTHUIMH HE
MOT'YT, TaK KaK IPAKTHYECKH HEBO3MOXHO JOKYMEHTAILHO 3aCBUICTENIHCTBOBATH (DAKT 3aHATHS IPOCTUTYLIHEH.

IMo Hamemy muenwuto, cratbs 303 Yromosuoro Kojekca Ykpauusl [2] umeer B Haiei mpaBONpHUMEHHUTEIb-
HOM TpaKkTHKe HECKOJBKO CIEeUM(UUECKUI CTaTyC: OHAa MPUMEHSETCS B IeNIAX yCTPAIIeHHs, YTO C OJHOH CTOpO-
HBI, XOTA U CIEpXHMBAET PACHpPOCTPAHEHHE OKa3aHWA ITAHHOTO BHAA YCIYT, 4TO, OE3yCIOBHO, C MOPAaIbHO—
9TUYECKON TOYKH 3PEHUS ABISIETCS MOJIOKUTEIHHBIM MOMEHTOM, HO C APYroi CTOPOHBI Bce OOJIBINE MOTPYKaeT
ee B 1e0pu TeHEBOTO OM3HECa, CO BCEMH BBITEKAIOIIMMU OT CIOJIa TIOCIIEACTBUSMHU.

[To aTOMY, MBI pa3zeiseM TOUYKY 3pEHHUs] MHOTHX IOPUCTOB, KOTOPbIE CYMTAIOT, YTO JJAHHBIN ClIEPKUBAIOIIUI
(hakTOp HE PEUINT BCEX COLMAIBHBIX NMPOOJIEM, a BOT HANPOTUB, ACKPUMHUHAIN3AIMS TAHHOTO JISSIHUS U JIeTal -
3ays MO0JJOOHOTO BUAA yCIyr OyAeT crocoOCTBOBATh, BO-TIEPBBIX, YMEHBIICHHIO PACHPOCTPAHEHUsI HHPEKINH,
nepeslaBaeMbIX IMOJIOBBIM ITyTE€M, BO-BTOPBIX, CHIDKEHHIO CEKCYaJIbHOHM arpecchyl, a 3Ha4UT COKPAICHUIO Yuciia
GoJiee TSDKKUX MPECTYIUICHNH, TAKUX KaK M3HACHIIOBAHWE WIIM 3apaKEHHE BHPYCOM MMMYHOJS(QHINTA YeIOBEKa
1100 MHOW Heu3neynMoil HH(EKIIMOHHOW 6oe3Hbto 1 aApyroe [6].

Takum o6pa3om, B 3aKIIIOYEHHN XOTEJIOCh OBl OTMETHTh, YTO, OE3yCIIOBHO, MBI BCE OTAaeM cebe OTYeT, 4yTo
JEKPUMUHATU3AIMS U JIETaIH3aHs OKa3aHUs CeKCYAIbHBIX YCIYyT HE PEIINT BECh CHEKTP CONMAIBHBIX MPoOIeM,
HO MO3BOJIUT 3HAYNUTENIFHO YMEHBIINUTE X OCTPOTY, BEIb YTOJIOBHBIM ITPABOM HE JI€YaT CONMaNbHBIE IPOOIEMBI, a
Haka3zaHue, - 3TO He JIYYIIUH MeTo]l O0PHOBI 3a YUCTOTY HPABOB.
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