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BEPXOBEHCTBO ITPABA B YKPANHE:
ITPOBJEMHO-ITEPCIIEKTUBHbBIN ACITIEKT

3HaueHue MpaBa ¥ 3aKOHA KaK ero (popMbl ObUIO TIPEAMETOM HAYYHOIO MHTEPECa U €ro JOKTPUHAb-
HOTO BBIpaXKeHMSI ellie A0 TOro, Kak BO3HMKJIA IopUaInUecKasl Hayka Kak TaKoBasi, UTO caMo T10 cebe ak-
TyaJIU3UPYeT TeMY JaHHOM IyOJIMKAIUK, TaK KAaK Kaxaasl 31T0Xa BbIIBUTAeT CBOU TPeOOBAaHUS K ITOHU-
MAaHMUIO U BOILJIOLIEHUIO TO WM MHOM pOJIv TIpaBa B XKU3HU 00I1IeCTBa.

Ha cerogHsIIHMIT JeHb BOIIPOC O PeaIbHOM COOTIOAEHNY ITPUHIIMITA BEPXOBEHCTBA MpaBa OCTAETCs
OIHUM M3 KPAEYTrOJbHBIX KAMHEN Ha MyTU MOCTPOSHUS MO-HACTOSIILIEMY JEMOKPATUUECKOTrO Tocyaap-
CTBa U IPaXXIAHCKOTO OOIIECTBA.

OaHako, BBULY UCTOPUUYECKHU COXKUBILIEHCS MOJIUTUYECKON KOHBIOHKTYPBI B COBPEeMEHHOI YKpau-
He, Hallle TOCYIapCTBO CKOpee JEMOHCTPUPYET aHTUIION, a HE TIPUMEDP COOJTIOACHUS TPUHIIMIIA BEPXO-
BeHCTBa IpaBa. B 3Toi1 cBsI3u paccMoTpeHue TPOoOJIeMHBIX MOMEHTOB U MEPCIIEKTUBHBIX MOJIC/IEH BbIXO1A
U3 TAKOW CUTYallUM SIBJISIETCS OJHUM W3 HauboJiee HACYIIHBIX BOIPOCOB HBIHEIIHEH OOIIEeCTBEHHO-
MOJIMTUYECKON XXM3HU Halle CTpaHblI.

Bormpocom o 3HaueHusT mpaBa KakK PeryyIsTopa 00IeCTBEHHBIX OTHOLICHUSIX W CPEICTBA JOCTUKECHUS
BHYTPMCOLIMAJIBLHOM rApMOHUHY 3aHUMAaIACh MOJABJISIONIASI YACTh YUSHBIX U MBICIMTE/ICI, HAUMHAsI e11e CO
BpeMeH aHTUYHOCTH. K umcity mocieIHMX 13 HUX U HauboJiee 3HAUMMBbIX MOXKHO oTHecTH Tpyabl O. Cka-
kyH, B. Hepcecsinia, M. Mapuenko, C. AnekceeBa, C. Apxunosa, C. Tonosatoro, /1. AGisizoBa 1 1p.

Lenbio cTaThy SIBIIIETCS OIpeAeieHUE MPOOJIEMHBIX MOMEHTOB peaiM3allii MPUHIINIIA BEPXOBEH-
CTBa TIpaBa B COBPEMEHHOI YKpanHe, a TaKKe oIpeae/ieHue TIepCIeKTUB X MpeoaoJieHUs yepe3 000-
3HaYE€HME OCHOBHBIX HAMpPaBJICHUI TaJIbHEHIIIEel HAyYHOU pa3pabOTKU 3TOr0 BOIIPOCA.

BepxoBeHcTBO TIpaBa — 3TO OAMH M3 OCHOBOIIOJIATAIOLINMX MPUHIIMIIOB MpaBa, COTJIACHO KOTOPOMY
HUKTO He MOXKET OBITh BBIIIE 3aKOHA, BCE paBHBI ITepe]] 3aKOHOM, U HUKTO He MOXKET OBITh HaKa3aH To-
CyJapCcTBOM KpOMe, KaK 3a HapyllleHHe 3aKOHa 1 B YCTAaHOBJIEHHOM 3aKOHOM Topsiake. Mcropuueckue
MPUYUHBI BOBHUKHOBEHUSI JAHHOIO MPUHIUAIA U €ro JOKTPUHAIbHOE U MPaKTUYECKOEe CTAaHOBJIEHUE
JIeTePMUHUPOBAHbBI COLMATBHO-TIOIUTUYECKUMU TTPOOJIeMaMU, B OCHOBE KOTOPBIX JIeXKaI0 CTPEMJICHUE
JIIOJIe HAWTU TOYKY OTIOPBI B OMPEACIEHUN PAMOK MHAUBUAYAILHOI CBOOOIBI B YCIIOBUSIX B3aUMOICI-
CTBUS APYT C APYTOM BHYTPU OOIIIECTBA.

IMTpuHUIMD BepXOBEHCTBA IpaBa UAET B pa3pe3 ¢ OCHOBHBIMU uaessmMu Pumckoro nmpasa u Hauucrt-
CKOTO IpaBa, B KOTOPBIX BJIACTh JIMJAEpa CTaBUJIaCh MpeBbille 3aKoHa. He cMOTpst Ha TO, 4YTO TepMUH
«BEPXOBEHCTBO ITpaBa» HavaJl UCIOJIb30BaThcs TOJIbKO B XVII B., caMa KOHIIeILIMsI BEpXOBEHCTBA MpaBa
3HAYUTEJbHO cTapiie. K mpumepy, 00 3TOM MOXET CBUACTEILCTBOBATh BhIPAXKEHUE IPEBHEIPEUECKOI0
dunocoda ApUCTOTEISI O TOM, UYTO «3aKOH JOJIKEH MPaBUTh». [T0XOXMX B3IJISIIOB MPUIEPKUBAICS U
IpeBHepUMCKU ¢punocod LIniepoH, co CBOMM M3BECTHBIM BBIpaKEHUEM «BCE MBI — PaObl 3aKOHOB».
DTO yKa3bIBaeT HA TO, YTO KOHLIETILIMSI TOTO MPUHIIUATIA YXOAUT KOPHIAMMU K IpeBHOCTU. [1paBuTeu eiie
B CpelHMEe BeKa OCO3HaBajlud HEOOXOAMMOCTb CIIPaBEIJIMBO MPAaBUTh JIIOAbMU, 10KA3aTEILCTBOM YEro
MOXKET CIIY>KUTh AHIIMIICKas Benunkast xapTust BOJIBHOCTEM, KOTopast 00s13a1a KOpoJist COOTIOAATh Psijl
HaJIexXalluX TTPaBOBBIX MPOLEAYP. 3HAYNUTEIbHBIM ITPOPHIBOM OBLIN TaK e Oyp:Kya3HbIC PeBOIOLINH,
kortopkie mpoxoauiu B XVII-XIX BB. B EBporie, KOTOpbIE CITOCOOCTBOBAIM 3HAYUTEILHBIM U3MEHEHUSIM
B 00J1aCTH TIpaBa, a TakK Xe K (POPpMUPOBAHUIO HOBOTO MTPABOBOTO TMOpPsIKa. DTO CBA3aHO C pa3BUTUEM
KaImuTajanu3Ma, KOTOpoe MPOUCXOINIIO B TO BPEMSI, a TAaK Ke C COCJIOBHBIM JieJiecHueM moacii. biaarogaps
S5TUM PEBOJIIOLUSIM U OTXOXISHUIO OT (peomalibHbIX U pabOBJIaAe/IbueCKUX CTPOEB YAAIOCh 3aKPETNUTh
3HAYEHUsI 3aKOHA B LIEJIOM U BEpXOBEHCTBA MPaBa B YACTHOCTH.

MOXHO BBIIEIUTD ABE OCHOBHBIE KOHIICTILIMYA BEPXOBEHCTBA 3aKOHA: (DOpMaIbHYIO U cOoepKaTeb-
HYIO («TOHKYIO» U «TOJICTYIO» B aHTJIMICKOM TpagULINN; CBSI3aHHbBIEC C TEOPUSIMMU IIPABOBOTO ITO3UTUBU3-
Ma 1 €CTECTBEHHOTIO TIpaBa, COOTBeTCTBEHHO). DopMaibHasi TpPAaKTOBKA BEPXOBEHCTBA 3aKOHA HE Je/IaeT
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CYXXIIEHUS O CIIPAaBEUTMBOCTH CAaMUX HOPM, a OTIpenesseT MpoleaypHbIe aTpUOYThl, KOTOPBIEe TOJDKHA
MMETh MpaBoBasi cucteMa. JJaHHBIN MOAXOA CTpeMUTCS U30JUpPOoBaTh 3G (MEKTUBHOCTb U MpeacKasye-
MOCTb pabOTHI CCTEMBI OT 3TUYECKUX BOIIPOCAX, O €€ OTBETCTBEHHOCTH 3a pe3yibrat. ComepKaTeabHbIe
TPaKTOBKM BEPXOBEHCTBA IpaBa BBIIBUTAIOT TPEOOBAHUS K COACPXKAHUIO 3aKOHOB U SIBHBIM 00pa3oM
BKJTIOYAIOT (pyHIaMeHTaIbHBIE ITpaBa YejIoBeKa, KOTOPhIE, KaK YTBEPKIAIOT 3T KOHIICTIIINY, BBITEKAIOT
U3 BBICIIMX HEMUCAHBIX MPUHIIUIIOB 3aKOHHOCTU, MOPAJIU U CIIpaBeUIMBOCTH [1].

He yrny6issch B IpeBHIOI MCTOPUIO, OCTAHOBUMCST Ha HOBEHIIIEH MCTOPUU TOCYIapCTBa, KOTOpast
npeajaraeT Ham JO0CTaTOYHO MPUMEPOB O HECOBIaAeHUU (pOpMaTbHOM U CofepKaTeIbHOI CTOPOH Bep-
xoBeHcTBa npaBa. Haunem ¢ pesomtonuu 1917 . B Poccuu ¢ ee npecyioByToil IMKTaTyphl ITpoJieTapuara,
yCTaHOBJIEHUS (palcTcKoro pexuma B [epMaHuu ¢ 1o3yHroM [utiepa «s1 ocBOOOX a0 BaC OT MOHSITHUS
«COBECTb», BCTIOMHUM TaK:Ke Iepruoa 00phOBI CTATMHCKOTO peXXrUMa ¢ «BparaMy Hapoa», MTapTUMHBIC
YUCTKU KOMUTeTaMu KoMMyHUcTHYecKoil maptuu CCCP B mocieBoeHHbIe TObl U HAKOHEI MPUMEphI
U3 HoOBeileil ucropun YKpausbl: Pemenne KoHctutymmonHoro cyna o paspeuieHnnu Kadbunery Mu-
HUCTPOB, BOIIPEKHU ICHCTBYOIIEMY 3aKOHY, HE BHITLIAYMBATh 3a10J3KEHHOCTH MO0 TIEHCUSIM «adraHiiaM»,
TaK Ha3bIBa€MbIe «ITOJTUTUICCKUE TIPOIIECChI» U T.JO. DTO CBUACTEIBCTBYET O TOM, YTO Ha MPOTSIKEHUH
BCEro Mepuoja, B3sITOro HaMM OTpe3Ka UCTOPUM, (hopMajibHasl U colepKaTeIbHasl YaCTh BEPXOBEHCTBA
IpaBa 3HAYNUTETBHO pacXomaTcs. TakuMm oOpa3oM, Tiepe TOTMTUKYMOM 1 HapOIOM YKpauHBI TP T10-
CTPOCHUU JEMOKPATUUYECKOIro rocyaapcTBa CTOMT 3ajavya cAeiaTh Tak, YTOObl BEPXOBEHCTBO MpaBa C
MaKCHMAaJIbHBIM COBITafieHreM (pOpMaTbHOM 1 cofepsKaTeIbHOM €ro CTOPOH OBIIO OBl MPEeBATMPYIOIINM
MpaBUJIOM XWU3HU OOIIECTBA.

Kodu AxHaH, ObIBIIMIT TeHepanbHbI cekpeTapp OOH, B cBoeM BBICTYIUIEHMU Ha ceccuu B [eHe-
panbHoil Accambiien OOH ckazain: «ObecrnieueHre BEpXOBEHCTBA TpaBa SIBJISIETCS KJIIOUOM K PELISHUIO
OCTpPBIX BOIIpOCOB» [2]. I ¢ HUM Henb3sl He coracuTcs. B yKpanmHCKuUil peanusix, B CTpaHe, KOTopast
no Bepcuu Transparency International 3aHsina 134 mecto u3 178 Bo BceM Mupe B peliTUHTe Haubosiee
KOPPYMIIMPOBAHHBIX CTPaH, 3TOT MPUHLMUI SIBISIETCS KaK HUKOTIA aKTyaJbHbIM. TOJIbKO TMOJHOE CO-
OJIfoieHHWe 3TOTO MPUHIIMIIA, KOTAa BUHOBHBIN OyAeT Haka3aH 3a CBOE JIESIHUSI B COOTBETCTBUM C 3a-
KOHOM, CITOCOOHO BO3POIUTH COLMAJIBHYIO CIpaBelJIMBOCTh B HalleMm oOiiecTtBe. HapymieHue storo
MPUHIIMIA CO CTOPOHBI TOCyAapcTBa BeAeT K JajibHellleMy HapylIeHWI0 3aKOHOB CO CTOPOHBI 00l1Ie-
CTBEHHOCTH, KOTIIa CyI M TTPaBOOXpaHUTEIbHAs CHCTeMa HaKa3bIBaloT HeBMHOBHOTO. K coxkaleHunio, u
3TO MPU3HAET MEXAYHAPOAHOE COOOIIECTBO, B YKpanHe Ha JaHHBIIA MOMEHT 3TOT MPUHLIMIT ACHCTBYET
c1abo, MBI 3TO MOXEM BHUIETh Ha IMMPUMEPEe TTOJUTHYESCKI-MOTUBUPOBAHHBIX JeJl. YPOBEHDb TOBEPHS K
HalllUM MPaBOOXPaHUTEIbHBIM OpraHaMM KpaliHe HU30K cpeaud HacejneHus. CoriacHo uccliieaoBa-
HUIO, TPOBEAEHHOMY COIIMOJIOTMYECKOM IPYIIIOi « PeUTHHI», MUTUIIUKA He AoBepsieT 41% HaceleHus
YKpawHbl, TUIIb 8% CUNWTAET, YTO CYObl 3aCIyXKHBAIOT moBepus. [10-MHEHHMIO ONMpPOIICHHBIX, CPEan
MpaBOOXpPaHUTEIbHBIX OPraHOB OOJIbIIIE BCEro 3aciyxuBaeT goBepus Ciyx0a be3zomacHocTu YKpanHbI
(16% — BIIOJIHE 3aCay:KMBAET T0BEpUsT, 25% — He COBCEM 3acClIyKMBaeT U 26% — COBCEM HE 3aCTyKU-
Baer) [3].

Takum oO6pa3oM, B JaHHOI CTaThe MPOBEJAEH KpaTKMii aHAIU3 UCTOPMM BEPXOBEHCTBA MpaBa, UCTO-
pUYECKHE TIPEIITOCHUTKY BOSHUKHOBEHMS 3TOTO TIPUHIIUIIA, @ TAKKE OTHOIIIEHNE (DMIOCO(DOB aHTUIHBIX
BpeMeH K 3TOMY BoIpocy. Takxke paccMOTpeHO MpoOJeMHBIN paKypc MPUMEHEHUS U HeCOOI0EHUS
JAHHOTO TIPUHIINTIA Ha TepPUTOPUHN YKpanuHbl. OCTar0TCS MepCIeKTUBHBIMUA BOITPOCHI TTOCTPOEHMS MO-
Jiesieil TocyIapcTBEHHOIO CTPOUTENbCTBA U MPeoOpa3oBaHus IpakIaHCKOro OOILEeCTBa, pe3ybTaToM
KOTOPBIX ObLJIa OBl peann3alius MPUHIIMIIA BEpXOBEHCTBA MTpaBa Ha IIPaKTHKe.
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Vinnitsa A. The Rule of Law in Ukraine: Problems and Perspectives.

Nowadays issue of the right supremacy remains the «foundamental stone» of building up really democratic
government and society.

This article is dedicated to implementing the legal supremacy in modern Ukraine as well as possibilities to
overcome them through indicating basic directions.

The legal supremacy remains a fundamental principle of law: anyone is under the law, all are equal and no one
could be punished by the government other than by breaching the law and only in accordance with prescribed order.
The historical grounds for this principle and its doctrinal and practical expression are determined by the social and
political issues based on finding a key in individual freedom and social contacts.

The legal supremacy contradicts to ideas of the Roman and Nazi law which are based on the supremacy of the
Leader rather than the law. Regarding the usage of the term «The legal supremacy» originated from the 17th century,
its concept had been formed much earlier. It can be proven by ancient Greek philosopher, Aristotle, who states «the
law must rule» similar to the ancient Roman philosopher, Cicero, expression «We are slaves of the law». It proves that
roots of the principle came from ancient times.

Two possible concepts of the legal supremacy can be brought out: formal and instructive («thin» and «thick» as in
English tradition; engaged with theories of legal positivisms and natural law correspondingly). The formal concept
does not include justice of norms, but defines possible procedural aspects of the legal system. The approach is aimed
to divide efficiency and predictability of the system from the side of ethic with its responsibility for the result. The
legal supremacy contain imposes demands to the law itself and obviously includes basic human rights which came
from lawfulness, morality and justice pursuant to the concept.

Kofi Annan, former General Secretary during his speech on session in General Assembly of UNO stated: «The
provision of legal supremacy is the key for settlement of hot issues». In accordance with Transparency International
Ukraine places 134th position among 178 countries of the globe by the level of corruption. The low society level
of trust to judicial and law enforcement bodies can be proved by the results of the research performed by social
group «Rating», showing that 41% of Ukrainian people bears no trust to police and only 8% of people puts trust to
court houses. According to the poll data, among law enforcement bodies the Ukrainian Security Service is the most
entrusted (16% — full trust, 25% -partial trust and 26% — no trust).

Under these conditions still remain promising the issues on building up models of the government organization
and the society reforming.

Key words: 1aw, rule of law, legal principles.
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