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_ BIIKJIMKAHHA ITPEACTABHUKA
Y TEOPII TA ITPAKTUIII HAPOAHOI'O ITPEACTABHUIITBA

ViockoHalleHHS TIPaKTUKK (DYHKLIOHYBaHHSI HAPOJHOTO MPEACTABHUIITBA Y CYYaCHill IepsKaBi 3y-
MOBJIIOE HEOOXiHICTh BUPiLLIEHHSI HU3KU OB’ I3aHUX 3 LIMM JIep>KaBOTBOpYMX npodsieM. OnHi€elo i3 Haii-
OLIBII JUCKYCIMHUX € Ipo0yieMa BiTKJIMKaHHSI HApOJHOTO IIpeICcTaBHUKA, 110 OB’ sI3aHe, HacaMIIepe/,
i3 HEOMHO3HAYHUM TJyMadyeHHSIM TTOHSTTS Ta CYTi BiIKJIIMKaHHS, MeXaHi3My Moro peasisallii Ha mpak-
THULI. Y TEOPETUUYHOMY Ta MPUKJIAIHOMY aclleKTax MMTAHHS BiIKJIMKAHHS IpeACcTaBHUKA OyJI0 Ta 3a/Iu-
LIAETHCSI 00’€KTOM HayKOBOI'O BUBUEHHSI 3apyOixKHMX Ta BITYN3HIHMX HAyKOBLIiB, 30Kpema C. ABak’siHa,
E. bepka, H. BaranoBoi, B. 2Kypascbkoro, E. Kypmanosa, O. Manbka, H. Hukudoposoi, H. [Terposoi,
O. Panuenka, B. Pynenka, B. CuHiokoBa To1o. Y Toii Xe yac, Ipo0JjieMa BiIKJIMKaHHS NpeAcTaBHUKA
He BTpayva€ CBOEI aKTyaJIbHOCTI Ta TOTPeOy€e MPOIOBXKEHHS CIeliaIbHOr0 HayKOBOTO aHasi3y. 3 orisiiy
Ha 1ie, BBaXKaEMO 3a HEOOXigHe PO3TJISIHYTU 3a3HaYeHY MPpoOaeMy AeTalbHillIe.

MeTo10 CTaTTi € HOCHIMKEeHHs BiIKJIMKAHHS IIPeIcTaBHUKA SIK OCOOJIMBOI IIPaBOBOI KaTeropii, 30-
KpeMa, aHaJli3 pi3HMX BU3HAUYEHb i TIyMauyeHb MOHSITTS Ta CYTi BiAKJIIMKAHHS, 3’ICYBaHHS OCOOJIMBOCTEM
MeXaHi3My 1oro peaizallii Ha MpakKTUL 1J1s1 POPMYJTIOBaHHS BJIaCHOTO OaueHHS pU3UKIiB Ta IOLILHOC-
Ti BUKOPUCTAHHSI 3a3HAYEHOI0 MPaBOBOT0 iHCTUTYTY B yMOBAaX Cy4aCHOTO PO3BUTKY CYCITiJIbCTBA.

YV HaykoBii1 iTepatypi iCHYIOTh pi3Hi BUBHAYEHHSI IIOHSITTS «BiIKJIMKaHHs». Tak, B. [paHT Tnymaunts
TEPMiH «BiIKJIMKaHHs» (aHI1. — recall) sIK mpoliec, BHACTIIOK SIKOro BUOOPHUIA ypsIIOBellb MOXe OyTH
3MYILIEHUI B3ITU y4acTh Y BUOOpAX, B Pe3yJIbTATi IKMX BiH MOKE BTPATUTH MOCALy IIe IO 3aKiHUECHHS Tep-
MiHY J1ii CBOIX ITIOBHOBaXKE€Hb Y BUIAJIKY, KOJIM IT€BHA KiJIbKICTh 200 BiICOTOK BUOOPIIiB MiAMUIIYTh BUMOTY
MpOBECTH TaKi JocTpoKoBi BUbopwm [8, c. 99]. Ha nymxy B. MaknakoBa, i BiAKJIMKaHHSM CJIiji pO3yMiTh
JIOCTPOKOBE M030aBJICHHSI MaH1aTa 3 BOJIi TUX, XTO IMPaBOMOYHMIA HAAUISITU LIMM MaHIaTOM, O0Mparodu 10
TIeBHOTO opraHy abo Ha TIeBHY rocany |7, ¢. 366]. Y cBoto yepry, O. PamyeHKo 3a3Havae, 1110 MpaBo Bill-
KJIMKAHHSI JenyTaTa B OpUINYHIN JIiTepaTypi po3MIsIIAETHCS SIK iIHCTPYMEHT KOHTPOJTIO 3 00KY BUOOPIIiB 3a
poboToto fieryTata, sk (hopma ioro BianoBinaabHOCTI nepea Budopusamu [12, c. 128-130].

TakyM YMHOM, BiIKJIMKaHHS MPeICTaBHUKA MOXE pO3IJIgaaTHCs Y pi3HUX 3HaueHHSX. OmHi BYEHi-
JiepkaBO3HaBLi MPOMOHYIOTh PO3MJIAIAaTU BiIKJIMKAHHSI B SIKOCTi Pi3HOBUY IOPUAMYHOI BiJIOBiIab-
HOCTi y cdepi AepxkaBHOTO TpaBa, iHIIi — K crocio Hapogosiaaag [3]. Haromicte, O. Manbko Ta B.
CHHIOKOB, OTOTOXHIOIOUM BiIKJIMKAHHS 3 IMIIEPaTUBHUM MaHIATOM Ta «3MiHHICTIO» IIPEICTaBHUKIB,
aKUEHTYIOTh, Y OUIbLIIA Mipi, HA MOPaJIbHO-TIOJiITUMHOMY XapakKTepi BiAMOBiZaJIbHOCTI, HixK Ha IOpHU-
nuuHomy [9]. Ha nymky T. HempuliibKoi, BiIKAMKaHHS — 1ie CleUU@iuyHUN iHCTUTYT HapoOJdOBIaAIs,
SIKMIA BCTAHOBJIIOE B3aEMUHU T'poMaau (BUOOPIIiB) 3 00paHMM Helo JenyratoM. IHIIMMM ciaoBamMu, Bin-
KJIMKaHHS € OJIHi€l0 3 (hopM MpsiMoi (Oe3nocepeHbo1) 1eMOKpaTii Ta MEBHOIO TapaHTIEI0 MOCUJIEHHS
Bi/IMOBiIAJILHOCTI HAPOAHUX MpeacTaBHUKIB [10].

CTOCOBHO iHCTUTYLIIAHOI HAJIEKHOCTI BiIKJIMKAHHS MpeACTaBHUKA BapTO 3a3HAYMTH, 110 BilTIOBiI-
HO JI0 Pi3HUX KOHLETILii BiAKJIMKAHHS MOXEe pO3IJIsaaTUCS i IK CKJIaOBUI €JIeMEHT iHCTUTYTY iMIiepa-
TUBHOTO MaH/IaTa, i SIK caMOCTiliHMI iHCTUTYT npaBa. Tak, B. ZKypaBcbkuii cTBepXKYE, 1110 BiAKIMKAHHS
BUOOPIISIMU CBOTO JienyTara (4 3MiHHICTb J€MyTaTiB 3a pillieHHsIM MapTii a0o 010Ky MapTiil) € He 1110
iHIIIe K iMITepaTUBHUI MaHAaT |6, ¢. 122-123]. O. [IHITpoB BiTHOCUTH BiIKJIMKAaHHS IIpeAcTaBHUKA, 00-
paHoro 3a BUOOPYMM CITMCKOM MOJITUYHOI NapTii 4u 0JIOKY, Y pa3i iioro Buxonay 3i ckiaay pakiii gaHoi
napTii un OJIOKY TaKOX 0 eJIeMEHTIB iMIIepaTUBHOIO MaHaTa, a 3akpiruieHHs B KoHCcTUTy1Iii BinmoBi-
HOTO TIOJIOXKEHHSI € BCTAHOBJICHHSIM «3MillIaHOI MOJIeIi» MaHaaTa TpeacTaBHuKa [5].

VY 11bOMY KOHTEKCTi HaA3BUYAWHO 11iKaBUM € MUTAHHS BiIKJIMKaHHS y 3apyOixkKHMX jJepxxaBax. Piuy
TiM, 1110 Y BITYM3HSIHIN FOpUAUYHIH TiTepaTypi MpaBo BiAKJIMKAHHS ITPeACcTaBHUKA 3aBXK A1 OB’ SI3yBajioCs
13 BOJIOAIHHSIM iMIIEpaTUBHMM MaHIAaTOM, OCKIIbKY BBAaXKAIOCs, 110 IIPU BiIbBHOMY IPEACTaBHULILKOMY
MaHJaTi, 0COOJIMBO Ha HalliOHAJILHOMY PiBHi, BIZKJIMKAHHS MpeACTaBHUKA HeMOXxJuBe. [IpoTe 3apy-
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Oi>kHa IpaKTUKa pO3BUMHYTUX IEMOKPAaTUUHMX JepxKaB CIIpOCTOBYE 110 Te3y (ABcrpis, Icnanmis, CIIA,
®PH, lgseiinapist). [ificHo, BinkIMKaHHS — 1i¢ KpailHiil BUSIB iMIIepaTUBHOrO MaHaaTa, ajie Lei iH-
CTUTYT iCHYE i IIpM HAOiJICHHI BUOOPHOI 0COOM BIIbHUM MaHOaToM [7, c. 472].

HageneHe Bulle Ta aHaji3 CTATUCTUYHUX JAHUX JO3BOJISIOTH 3pOOUTU BUCHOBOK, 110 ME€XaHi3M pe-
ajtizallii BinKJIMKaHHS MpeACcTaBHMKA Ha MPAKTULII € JOBOJII CKJIAAHUM, 11O MOB’SI3aHO, HacaMIlepen, i3
CyIepeuyJrBUM PO3YMiHHSIM CYTi Ta IpU3HaYeHHs BigkiaukKaHHs. iiicHo, 3a imeaabHOI MO BiIK/In-
KaHHSI BUOOPLII MalOTh MOXJIMBICTh O€3IM0CEPEaHbO MT030aBISATH MOCa HEKOMIIETEHTHUX, O€3BiAIIOBI-
JaJbHUX TPeACTaBHUKIB, BUMAaraTu JOCTPOKOBOIO MPUIIMHEHHS MaHAaTa, SIKIIO MPEeACTaBHUK HE BU-
IpaBaaB I0Bipy BUOOPIIIB, a00 BUMHMB [Iii, HEIOCTOIHI fioro 3BaHHs. OmHAaK, sIK 3ayBaxye B. Maxiiakos,
HE MOXXHa BUKJIIOYATH i HEBUIIPABAAHOTO MOJiTUYHOTO BIJIMBY HA BUOOPHMX MOCAAOBUX OCI0, sIKi, Mif
3arpo3010 BiIKJIMKAHHS, HE MOXYTh HAJIEXKHO BUKOHYBATH CBOiX 000B’s13KiB [7, ¢. 366]. 3a Taknx ymMoB
BiIKJIMKaHHSI MOXe CTaTHh 3aCOO0M TUCKY Ha MpelcTaBHUKA. 30BHI IeMOKPATUYHUI iHCTUTYT MOXKE Te-
pPETBOPUTUCS Ha TIPABOBI MyTa, 1110 OOMEXYIOTb BHYTPIillIHI TepeKOHAHHS MpeacTaBHUKA, POOJISTh MOro
>KOPCTKO 3aJIeXKHUM Y BIACHUX OLIiHKaX, pillleHHsIX, Aisix [14]. 3arposa mais mpeactaBHUKa OyTU BilKIv-
KaHUM IIPU3BOAUTH OO MOro po3ry0JeHOCTI i, K HACIigoK, Hee(peKTMBHOCTI BUKOHAHHS ITOKJIaJeHUX
Ha HbOTO 000B’SI3KiB. 3pellTOl0, HAsSIBHICTh ITpaBa BiAKJIMKAHHS TIEBHOI MipOIo «po3ciabdJisie» BUOOPIIiB
[P TOJI0CYBaHHI, HAAal0uY MOTEHIIIITHY MOXJIMBICTD «B pa3i YOro» NOTSTHYTU 32 «<HUTOUYKY» i [TOKapaTu
HEIOKipHOTro, HE3PYYHOTO TMpeAcTaBHUKa [9].

HeonHno3nayHuM BUIAETHCS i pO3yMiHHS MiACTaB BIIKIMKAHHS IIpeacTaBHUKA. K 3a3Havae E. bepk,
>KOJIEH ypsiIl HE MIr OM BTpUMMATHUCS i XBUJIMHMU, SIKIO O Oro MOXXHa OyJ10 3MiCTUTH 3a JEIIO0 HACTilb-
KM HEsICHE i HeBM3HAYCHE, SIK «Hepo3yMHe ympaBiaiHHS» [1, ¢. 92]. Ile X cTrocyeTbcs i TepMiHOJIOrT
«TIpeACTaBHUK, SIKWI He BUTIPABAAB JOBipY BUOOPIIiB» UM «BUMHEHHS Aill, HEIOCTOMHUX MOro 3BaHHSI».
OkpiM TOro, HE3PO3yMiJli KpUTepii Ta Cyd’€KTH OLIIHKM BiIMOBIAHUX AisIHb MMpeACcTaBHUKA. K HACTiI0K,
Cy0’€KTHMBI3M B pO3yMiHHI 1Ii€l TTpoOJIeMHU MOPOIXKYE CYTTEBI YCKIaIHEHHS Y IIpolieci peaizalii Bim-
KJIMKaHHS Ha nMpakTuili. CTOCOBHO X BUMHEHHS MPEICTaBHUKOM aMOPaJIbHOTO BUMHKY YU 3JI0YMHY, TO
y IMX BUMNAAKaX € iHIIi MeXaHi3MU BillTOBidaJIbHOCTI.

ITincymoBytoun BuUllieHaBeAEHE, CJIil MOTOAUTHUCS 3 TyMKOIO PO Hee(PEeKTUBHICTh BiIKJIMKAHHS SIK
HACJTiIOK MaclUTaOHMX i SIBHO HECHiBMIipHUX OpraHizauiiiHO-(iHAHCOBUX, MaTepialbHO-TEeXHIYHUX,
CYCHIbHO-TIOJITUYHUX, MOPAIbHO-IICUXOJIOTIYHUX IIPOOJIeM, 110 BUHMKAIOTh IIPY HEOOXiTHOCTI BXXUT-
TS LbOTo 3axony [9]. BiacHe ToMy, BiIKJIMKaHHSI TIPeACTaBHUKA BUAAETHCS BHYTPILIHBO CYIMepeysi-
BUM Ta I0OCTaTHbO CYMHIBHUM Y MOJIITUYHOMY TIJIaHi, 1110 1 MOTpiOHO BpaxoByBaTH MPU BAOCKOHAJIEHH
MPaKTUKK HAPOJAHOIO MPeACTaBHULITBA Y CyYaCHUX YMOBaX Iep>KaBOTBOPEHHSI.
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IOpkeBuu X. 1. Bigk;MKanHs npeicTaBHMKA Y TeOPii Ta MPAKTHUINI HAPOIHOTO MPEACTABHUIITBA.

V crarTi HOCHiIKEeHO CYTHICTb MOHSTTS <«BiIKJIMKAHHS MpeAcTaBHUKa» SIK 0COOJMBOI MPaBOBOi KaTeropii y
Teopii Ta MpaKTULli HAPOAHOTO IpeacTaBHULTBA. [1poaHaizoBaHO Pi3Hi MiAXOAM 10 TIyMaYeHHs ITOHSITTS Ta CYTi
BiIKJIMKAHHSI, 3’sICOBAaHO OCOOJIMBOCTI MeXaHi3My Oro pealizallii Ha mpaKTUlli. ABTOPOM C(hOpMYJIbOBAHO BJIaCHE
OayeHHs pU3KKiB Ta JOLIbHOCTI BUKOPUCTAHHS 3a3HAaY€HOI0 IIPaBOBOr0 iIHCTUTYTY Ha MPAKTULIi B yMOBaX cydac-
HOTO PO3BUTKY CYCITJIbCTBA.

Karouoesi crosa: BilKIMKaHHS, BiIllOBiAaAbHICTh IIpeACTaBHUKA, JOCTPOKOBE IIPUIIMHEHHS MaHaaTa, iMIepa-
TUBHUI MAaHAT.

IOpkeBuu K. V1. O13bIB npecTaBUTE IS B TEOPUM M IPAKTHKE HAPOIHOTO MPEICTABUTEILCTBA.

B craTtbe MccaenoBaHoO CYIIHOCTh MOHSITUST «OT3bIB TIPEICTaBUTENSI» KaK OCOOEHHOI MpPaBOBOI KaTeropyuu B
TEOPUU U TPAKTUKE HAPOTHOTO MpPeaCcTaBUTebCTBA. [IpoaHaTu3upoBaHbl pa3Hble MOAXOAN K TOJKOBAHUIO TO-
HSITUS U CYLIIHOCTHU OT3bIBA, BBISICHEHBI OCOOEHHOCTH MEXaHM3Ma ero peaiu3aluy Ha TpakThuke. ABTOpoM chop-
MYJIUPOBAaHO COOCTBEHHOE BUEHbE PUCKOB U 11€J€CO00PA3HOCTH UCMOIb30BaHMS OTMEUEHHOTO MPABOBOIO MH-
CTUTYTA Ha MPaKTUKE B YCJIOBUSX COBPEMEHHOTO Pa3BUTHSI OOIIIECTBA.

Kntouegoie cr06a: OT3bIB, OTBETCTBEHHOCTD MMPEACTABUTEIS, JOCPOUHOE IIPeKpallieHe MaHAaTa, UMIepaTUBHBII
MaHJaT.

Yurkevych K. A Recall of the Representative in the Theory and Practice of Folk Representative Office.

In the article the essence of concept «recall of representative» as a special legal category in a theory and practice
of folk representative office is investigated. It is analysed different ways of interpretation of concept and essence of
the recall, the features of the mechanism of its realization in practice are found out. An author has formulated her
own vision of risks and expedience of the use of this legal institute in practice in conditions of modern development
of the society.

The improvement of the practice of folk representative office functioning in the modern state predetermines the
necessity of decision of row of related to its state creative problems. One of the most debatable is a problem of recall
of folk representative, which is related above all things, with ambiguous interpretation of concept and essence of the
recall, to the mechanism of his realization in practice. In theoretical and practical aspects of question of recall of
representative it was and remain the object of scientific study of foreign and domestic research workers, in particular
S. Avak’yana, E. Berka, N. Vaganovoy, V. Zhuravskogo, E. Kurmanova, O. Malka, N. Nikiforovoy, N. Petrovoy,
0. Radchenka, V. Rudenka, V. Sinyukova and others. In that time the problem of recall of representative does not
lose the actuality and needs continuation of the special scientific analysis. Taking into account it, consider a necessity
to consider the noted problem more detailed.

There are different decisions of concept «recall» in scientific literature. Thus, the recall of the representative
can be examined in different values. According to different conceptions the recall can be examined as a component
element of institute of imperative mandate and as an independent institute of the law. In this context extraordinarily
interesting is a question of recall in the foreign states. A recall is an extreme display of imperative mandate, but this
institute exists also if the elective person has a free mandate.
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A mechanism of realization of the recall of representative in practice is sufficiently difficult, that is bound with the
contradictory understanding of essence and setting of recall. The ambiguous is seemed by understanding of grounds
of recall of representative. Except for that, incomprehensible criteria and subjects of estimation of the proper acts of
representative. As a result, subjectivism in understanding of this problem generates substantial complications in the
process of realization of recall in practice.

Summarizing the above-mentioned, it follows to accede to the idea about unefficiency of recall as a result of scale
and obviously uncommensurable organizationally financial, material and technical, social and political, morally
psychological problems which arise up at a necessity the use of this measure. Actually that is why, the recall of
representative seems inwardly contradictory and doubtful enough in a political plan, that and it is needed to take into
account at perfection practices of folk representative office in the modern terms of creation of the state.

Key words: recall, responsibility of representative, premature termination of the mandate, imperative mandate.
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