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Mopcoki nopmu aK npukinyegi nyHKmu nponycKy ma 6ionpaeku 6eIuYesHoi
KLIbKOCII Mo8apie, UKOPUCTHOBYIOMbCS CbO2OOHI Y HAC HeOOCMAmMHbO eMeKmueHo.
Oo0ui€ro 3 20108HUX NPUHUH YbO20 € 3AKOHOO0ABYO 30epediceHull e 3a PaosSIHCLKUX
4acie 3a NOPMOBUM 20CNOOAPCTNBOM CIMAMYC GUKIIOUHO OepIHCABHOI BIACHOCI HA
3acobu eupobruymea. B motl ogice uac, paxmuuno, 6 Kpaiui edxce yHKyioHye
6eIUYE3HA  KITbKICMb NIONPUEMCME KT  3aUMArOmMbCsi NOPMOGOI0  NEPEBAIKOI0
8aHMAICIB, MOOMO CMUBIOOPHUX KOMNAHIU, AKI 0e-ghakmo i de-iope € NPUSAmHUMU.
Bunpasumu cumyayiro, wo ckianacsi modce CheyianbHUli 3aKOHOO0AGYUL AKM —
«3axon npo nopmuy. [lpobrema € y momy, SAKUM, nepui 3a 8ce eKOHOMIYHUM
Kpumepisam 6iH NOGUHEH GION08I0amuL.

On November 3, 2011 was accepted the "Law on Ports" with main purpose to
reform our entire transportation industry and its port infrastructure. However, on
December 6, the President has imposed on law veto, sending it back for revision.
Without delving into the legal language and the essence of legal collisions, will try to
refer to the economic sense of proposed changes, to their aims and objectives. It's
quite easy to determine, because the purpose of the reform — the most efficient use of
transit opportunities by Ukraine, common known, that today, this resource is working
less and less effectively. Thus, the negative balance of foreign trade of Ukraine, only
in January — October 2011 was 11,4 milliard USD, what means that the income from
export covers, income from import only on 83%.

One of the main reasons for this was the lack of efficiency of management, in
the present conditions, of national maritime trade ports being built solely on the
management of state property. Precisely this rudimentary remaining in the
fundamental concepts of modern life, does not allow us to develop and create the
benefits of civilization, the possession of which our people deserve. Of course, this
also applies to such a specific industry as port industry of Ukraine. In his work "The
legal status of the port".

A. Natsevich writes: "The confusion in the definition of the seaport and its
legal nature of in the legislation of Ukraine can be explained by relative
backwardness of maritime legislation of Ukraine, preserving in it the rudiments of
legislation of the USSR" [1].

There is a need of replacement of port management system — this is an
essential component of transit potential of our country to a more flexible, adequately
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reacting onto changing conditions of maritime transport services market. This was the
reason preparation of the new law, which was to provide equal competitive
opportunities to owners of all types of ownership. Precisely with the market position
of forming by our stevedoring companies competitive offer to cargo owners for
selecting their route of their cargo to the place of its further shipment by sea, should
be considered the economic essence of the port reform.

Leading scientists in the field of business administration of maritime
complex: V. Burkinsky, V. Chekalovets, A.Kotlubay, N.Primachev, M. Postan,
E. Sych etc. dedicate their work to this subject. So in his article « Denationalization
and privatization of commercial sea ports» Ph.D., prof. V. Chekalovets wrote: «In
terms of economic-organizational and territorial principles concepts: «commercial sea
port - is transport-production system, that includes enterprises and organizations of
different ownership, operating in a particular part of the sea coast and adjacent to it
the water surface, that provides and implements complex of administrative and
commercial functions, ...» [2].

In the scientific monography a group of authors of under the editorship prof.
A. Kotlubay « Competitiveness and sustainable development of maritime economy
complex of Ukraine» is noted that: «Today, the term "port reform" is associated with
changes in the organizational structure of port business and involving the private
sector in the financing and operation of port facilities, terminals and / or services.
Therefore port reform leads to change of relations between government and private
sector» [3].

In other words, guarantee of achievement of acceptable in the maritime
transport services level of competitiveness is presence of the rights of potential
investors to build on the basis of the acquired property effective asset, possess the full
complex of features and benefits, for the organization of high-speed and high-quality
system of port services. And it is not goal in itself.

Eventually, we are talking about the impact of the results of the use of the
transport potential of our country on the dynamics of the volume of foreign trade and
therefore, on the balance of foreign exchange balance, which is today a pressing
economic problem on a national scale, relevance of which is extremely high for today.
Because understanding of economic essence of processes and prospects expected in the
country as a result of launching the mechanisms of implementation of this law, requires
a special investigation, and, relevance of this is confirmed, first of all, the increasing
interest of domestic and foreign capital to invest their funds in port activities.

However, by itself the economic attractiveness of the expected result is a
complex conglomerate of a certain number of purposes of general and local character.
Such as replenishment of the state budget, savings in transport costs, development of
industries and regions, restoration of the national system of long-term loans, etc.. All
these goals cannot be covered in one article, but it is not its task. Integrated aim of
this work is a theoretical summary of the main economic and organizational
problems, which undoubtedly occur during use of fundamental concepts of law with a
view to their future use as a tool for his applications projects.

To achieve this goal in this paper are formulated and solved such
fundamental problems:
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o defines the main features of entrepreneurial activities related to the use of
the assets of port facilities and related business space;

o analyzes the state and the use of all those present in the ports of forms of
ownership;

e summarizes world experience of government regulation of business in the
field of port management;

o considered the prospect of using the results of the study of the problems
listed above with respect to the terms and definitions adopted by the Law of Ukraine
"On Ports".

To date, at the legislative level, the concept of "trading port™ is still with us
positioned as "governmental transport company, designed to service ships, passengers
and cargo on its territory and water areas, as well as the transportation of passengers
and cargo on vessels belong to the port" [4].

However, in Ukraine today operates several dozen transshipment port
complexes of non-state ownership, which can justifiably be called high-grade trading
ports. The point here not against the law, but in the determining the economic essence
of this spontaneously, occurring in our country reform.

In our view, the reasons are hidden in the status of governmental ports
themselves, and in the natural striving business in the de-monopolization of the
€conomy, cTpeMJIeHHH paboTaTh B YCIOBUSIX PealbHOW PHIHOYHON KOHKYPEHIIHH, YTO
BO3MOKHO JIMIIb HA OCHOBEC PA3JIMYHBIX (I)OpM COOCTBEHHOCTH.

Port, as well as any governmental enterprise under modern conditions is
extremely limited in their entrepreneurial maneuver. However, its position is
aggravated by the fact that according to Ukrainian legislation, it is reckoned to the
natural monopolies. And this despite the fact that almost the same volume
transshipped in the governmental ports cargo volume processed in competitors of
governmental ports, - ports of private form of ownership. On the situation also
affected severe restrictions that apply to government-owned enterprises from the
government regarding economic activity. All this led to the formation of, not having
time to be filled market niche in the field of port services cargo flows, which was
occupied by entrepreneurs who risked organizing the business on their own without
help from the government.

According to the canons of classical economics, transport — is as much area of
industrial production, as any other [5]. But it has its specific features. By participating
in manufacturing products, it is also an most important element of the sphere of
circulation, and is actively involved in the creation of value of the product. The main
function of the port - transshipment from one type of transport to another in order to
ensure their further following at a predetermined route, as a rule, from the place of
sale to the place of delivery of the goods, giving it the signs of a new value.
Therefore, the cost of such transshipment as part of the entire transport component in
the price of goods is very important and deserves a separate investigation.

Almost any item at the present stage — it is an object of market relations.
Therefore, participation in the chain of links that create value of goods, structures,
whose activity is tightly regulated by the government, making the process of
formation such price of goods, from the point of view of a market economy, it is not
natural and defective for the seller. This is also partly confirmed a massive shift of the
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cargo from transportation by rail to road transport, where prices are more flexible and
are formed in a truly competitive environment. Proof of the correctness of this
approach is already a long time emerging in some countries, the tendency of creating
non-governmental companies that provide for the transportations of cargoes by rail on
competitive conditions private services of rolling stock. In other countries, this kind
of transport services market is based even completely on non-state ownership of the
property railways entirely.

Port business is not first in transport sector that faced the problem of limited
opportunities in a competitive environment. The state too late began to worry about
this regarding shipping companies, that contributed to the spontaneous creation of
private airlines, but more or less painlessly eased into the market autocarriers.

All this was done without taking into consideration a number of more specific
features of public transport, most important of which is the one that transport is
dangerous production, and, in this part, state regulation of its activity is still
necessary.

Among other features of transport, it is essential to note necessity of massive
allotment of land for the lining and operation of lines of communication, not only on
land but also on the water surface and under it i.e. the lands of the water fund.

Land is drained and to representatives of other spheres of production, but
nowhere it bears such a large inter-regional and cross-sectoral disposition. In addition,
the area of transport, usually require continuous development in response to the
growing requirements of the population in transportation and this development, in
most cases, bears socially necessary character. And it says about possibilities of the
state in individual cases to confiscate these lands by force in nationwide purposes.

For transport infrastructure and, especially, for the port management,
characterized by high capital intensity, high costs during operation and, afterwards,
necessity to attract multi-million funds for further development of production.
Operations such as dredging, construction of various types hydraulic engineering
constructions, purchase and installation of expensive handling equipment,
establishment and operation of internal and external paths, forming, as a rule, a large
park transport within a production facility require enormous capital expenditures. Of
course, these funds cannot be involved at one time quickly at the expense of own
sources of financing. But some facilities under our laws from considerations of state
security simply cannot be in the non-state ownership and, accordingly, cannot be built
through private money. Therefore, one of the characteristics of port facilities is the
fact that the port economy is entitled to form independently, to ensure the
development of some of its activities sources of funding directly, without
transforming them into profit or amortization. This specific means — port fees, the
funds are collected from ship-owners and accumulated exclusively for differentiated
targeted use of maintenance, reconstruction and modernization of specific objects,
whose activity is linked to the implementation of the national task — ensuring the
safety of navigation in port areas and approaches to them.

But it also is necessary to build new facilities, where costs are higher in
dozens or even hundreds of times. Here without budgetary financing or government
crediting system is impossible to act; moreover any country priority is developing its
transport infrastructure and considers this activity, as a rule, to its own exclusive
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competence. A typical example — the construction of infrastructure facilities in Russia
for the Winter Olympic Games in Sochi or objects Euro 2012 here in Ukraine.

Thus achieving the integrated result, i.e., creating the necessary conditions for
the development of market relations in the field of maritime transport, and
preservation, at the same time, the necessary elements of government regulation of its
activity with a convincing guarantee of opportunities for further development in a
competitive environment, — the most complicated economic, legal and political task.
In the area of port management attempt to solve this problem is done with the help of
the Law.

For further understanding of the problem of complex interactions using of
state administrative and market regulators of ports is necessary to appeal to the
international experience of development of forms of ownership in the world of port
facilities.

In all countries, the state remains the main regulator in the field of safety of
navigation, including the management, control and supervision of the process and is
responsible for compliance of international norms and rules, also undertaken
obligations in this part of the world community. Moreover, the state is the main
distributor of land within the of ports and on the territories, intended for their
development, mainly for sites, necessary for the proper functioning of ocean carriers,
cargo owners, stevedores and companies that provide related services. At the same
time, all kinds of the above mentioned business is implemented by entrepreneurial
structures of various types of property, mostly non-state.

In such a way in most countries, the functions of administrative management
and business activities in the ports are divided.

Let us consider experience of the Russian port management. Evolution of port
development in Russia during the transition period from exclusive state ownership of
the means of production of ports to an approved legislatively various forms of
property is likely not to be finalized. Evolution of port development in Russia during
the transition period from only state ownership the means of production of ports to
the approved legislatively to diversity of ownership forms, probably not completed.
But the fundamental principle, — separation of the functions of ports on
administrative-governmental, inherent to the port authorities and commercial, typical
to the activities of business organizations, is immutable there throughout the period
of the reform implementation.

Today Russian port facilities represents a ramified network of unitary
enterprises, actually administrating the territory on which the port facilities are.
Property, by which the management of the system of safety of navigation, is also
disposed by these enterprises. The main hydraulic engineering constructions are also
there in their jurisdiction. As mentioned above, the financing of these companies is
carried out in a complex — at the expense of port charges and the state budget.

Part of port dues in the Russian Federation is used for special services also
has the status of state unitary enterprises, providing oversight of the safety of
navigation. (Harbour Master).

All commercial functions related to the operation of ship-owners, cargo
owners and stevedoring companies are usually the prerogative of the various business
representatives operating under the state and private partnership projects.
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This system allows the administration (Rosmorport) to provide the public
functions and provide business opportunities for free competition. But it also has its
significant disadvantages.

Firstly as in the previous conditions of full supremacy of state ownership in
the ports, government officials, regulating shipping, can selectively subjective
approach to both ship-owners and cargo-owners, as well as various representatives of
port business. And secondly, it is more convenient to do nothing in the port and to
minimize their effort while limiting measures of forbidden navigation, referring to
various security threats that appear, often as a result of his own inaction.

This situation is usually creates conditions for corruption and can lead not
only to loss of individual entrepreneurs, but the entire state in general as the
consequences of the loss of traffic for all modes of transport, serving it.

Interesting in this matter is the system that exists in the USA, where the
leading role in the regulation of relations between the representatives of the private
sector in ports and port state officials play a community consisting of representatives
of state and municipal authorities, business and trade unions. Usually it is council of
ports. Significantly re solution of this problem helps budget decentralization in which
the municipal authorities are interested in the development and prosperity of this
specific and, as a rule, the city-forming region for business.

In other countries, particularly the European Union, the organizational form
of state participation in the management of ports often differ even within the same
country, not to mention the different countries.

For example, in Germany a lot of ports belonging to particular lands, Belgium
and Holland - to city municipality, in Israel all ports are governmental, in Denmark
and Georgia ports belong to multinational corporations, and not always of local
origin, in Turkey there are ports belonging to the railways.

What does in the economic aspect solution of problem ensuring the
development of ports in different forms of ownership will give us a new "Law on
Ports"? How taking into account the specificity of this type of activity, the
implementation of the main provisions of this law will further promote the reform and
stabilize the economy of our country?

To answer these questions, it is necessary first of all to find out what is
behind the terms and definitions of the new law, as under these new conditions will
operate state regulators created with reference to port facilities and, most importantly,
how will feel business in new conditions. Let's try to classify the system generated by
the law, if possible abstracting from purely legal interpretations and approaches.

Most important entity of government regulation of all processes in the port,
which according to the law has ceased to be «government transport company intended
to service ships, passengers and cargo on the allotted port land and water areas ...»
and turned into a « allocated within the borders of the territory and waters, equipped
with ... » and etc.., becomes administration of seaports of Ukraine. This authority
through its branches — state unitary enterprise provides management of territories and
state-owned property, located on them. Sources of financing of these activities is part
of port dues imposed on vessels entering the port, rent, concession payments and, in
some cases, funds from the state budget (large scale development onshore and water
areas).
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In other words, in the field of economic relations appears a fundamentally
new member of the European type, which has the status of government entrepreneurs,
representatives of the owner of territory, but not competing with other business
entities, but contrary, building their business on the use of natural resources entrusted
to him and the previously created infrastructure facilities of national importance,
through the development of business of their wards, i.e. this business is to provide
services to business organizations, competing with each other, on its territory as well
as with similar structures operating in other ports. At the same time are formed the
sources of funding for the implementation of the state function — providing for a
national foreign trade and transit trade turnover of all kinds of security in the coastal zone.

Such a structure can be referred to a group of governmental-administration
regulation systems with elements of economic regulation, as port fees may be charged
with providing of discounts to stimulate the growth of the frequency of visits of
commercial vessels in the ports, respectively, to attract traffic and etc.

Thus, in this case, the administration of sea ports provides created on its
territory group of entrepreneurial structures, the opportunity to develop self-
regulation in conditions of financial and, in fact, supplements and corrects the effects
of these structures so that the economy of this kind of area observed a balance of
interests — the state, economic entities and the population of the region where the
system is functioning. In general, such model can be considered a model built on the
Keynesian type.

Other concepts introduced by law in the system of economic relations such as
"marine terminal” and "port operator," are fundamentally new types of business
entities, which can be considered as objects of only economic regulation, made by the
traditional state institutions without the creation by the state for this purpose any
special regulatory authorities.

The law also introduces a reference to marine economic complex new terms
related to the use of such an important resource as the territory.

In the international classification in the category of economic efficiency of
resource use different concepts: economic and potentially economic, in Russian
terminology there is a concept of balance and off-balance sheet resources.

But this criterion of efficiency is typical for such resources, like natural
resources or land for farming or other features of nature. In our case, we face with a
specific resource — the territory of on land and the sea floor under water (under the
new law the land of water fund — an element of water area), attractiveness of which is
estimated as from a geographical point of view, and taking into account of the
infrastructure facilities that already were created on it. Characteristic feature is also
the fact that the sea port — is defined boundaries of land and water areas ...». Thus,
the Law "On Ports" is, in fact, the law on the territories (?).

But on the one hand the territory — is the subject of payment for land — the
most important element of the state tax system, where the funds imposed on users are
sent directly to the state budget. However, there are charged and charges for various
services provided on this piece of land. And in addition arrangement of the territory is
carried out at the expense of more specific obligatory payments, of industry character,
ie, port charges. This equally applies to the water area which from just "water area"
(Merchant Shipping Code) become a "part of the water body within the established
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boundaries and includes"” the water surface and located underneath the ground water
resources ". According to the existing Land Code today these lands must also be an
object of taxation. But what about the above-mentioned port charges, which are
imposed for the use of the water area (tonnage dues), i.e. virtually the same ground
(see. above definition of water area)?

There will have to touch one of the proposals made by the President in the
context of veto imposed on the Law. Impossible not to agree with the President in his
critical assessment of this definition water area as "water object”. Indeed, from a legal
point of view, the use of such a comprehensive and basic concepts the Law, which
deals with relationships within the mainly field of private law can be assumed to a
lesser extent, it is not correct. But we're talking about words, or rather, the legal
concept! And what about the economic essence of it? From an economic point of
view, inclusion of the concept of "water area” of this element, as the bottom of the
reservoir it is vitally important! Even the existing technical regulations interpret the
concept of "water area" as "hydraulic structure™.

Thus, returning to the port charges, they can be regarded as a kind of
compensation for ship-owners the paid tax for the land on which the present
hydraulic engineering construction, its primary user — the seaport administration.
These funds, in return, will be directed to the reproduction of such a unique
symbiosis of natural resource and technological activities, as is the water area of
any port. Thus, the introduction of the new law, the concept of "water area" of such
an element as "land of water fund”, fills it with a genuine economic sense as itself
only "water surface" cannot be a subject of someone else's property or the subject
bargaining, and the land may.

The selection of the correct legal terms and definitions of course is important
and necessary, but primarily in order, not to detriment other laws, himself developed
a normative act aimed at the realization of the purposes described above. And these
goals for economy of the state - are essential.

In general, the above interpretation of the meaning and the basic concepts of
the failed "Law on Ports", mainly so difficult to fit into the yet nascent economic
system of our young country. At the same time, in addition to the comments made in
the proposals to veto, Law of does not reflect previously declared by authorities
changes in the state economic policy, in particular as regards decentralization of
economic and especially, financial institutions, of government regulation, in
particular the role of local government in the regulation of port. It does not solve the
problems of motivation and governmental structures to maximize the competitive
environment for business development, which is also an important role, for example,
could play a territorial community. Has not yet law and a clear link with the laws
regulating relations in all possible forms of governmental-private partnerships,
despite the references to it in the Concession. At the same time, all of this could be
reflected in the stemming from the Law subsequent regulations.

Raised by this version of the law problems saying about the necessity of
further development of regulatory of incentives for efficient use of our economic
potential and, in particular, its transit-transportation component. Such incentive can
be a new, already updated the "Law on Ports", the way to which was paved already
became just important step in achieving the main goal adopted by the Verkhovna
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Rada and rejected by the President version of the Law. The preparation of this
legislation should be ensured by appropriate scientific researches, integrating the
results of which should be a kind of program development and cooperation various
forms of ownership in the maritime sector of our country.
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Annomayus

3 Hos16ps 2011 r. OBUT PUHAT «3aKOH O MOPTAX», OCHOBHOH €TI0 KOTOPOTO
crana pedpopMa BCei Halllel TPaHCIOPTHOM OTpacid M €€ MOPTOBOIO XO3SHMCTBA.
Onnako, 6 nexadOps [IpesuaeHt Hamoxuin Ha 3aKoH VELO, OTIIPaBUB €ro Ha J0paboTKy.
He yrmyOnsisice B ropummveckne (OPMYITUPOBKH M CYTh TPABOBBIX KOJUTH3HIA,
nonpo0yeM 00paTHTHCS K 3KOHOMHUYECKOMY CMBICITY TMpeAsiaraeéMbIX M3MEHEHHH, K
WX UemsiM W 3a7adaM. JTO JOCTAaTOYHO IPOCTO ONPEAeNuTh, Bedb IENh CaMOn
pedopMbI — MakcUMaIbHO 3()(PEKTHBHOE UCTIONH30BAHNE YKPAWMHON €€ TPaH3UTHBIX
BO3MOKHOCTEH, a, KaK M3BECTHO, CETO/IHSI 3TOT Pecypc y Hac padoTaeT Bce MEHee U
MeHee 3ddexkruBHo. Tak, OTpHUIIATENIBHOE CabJ0 BHEUIHEH TOPrOBIM Y KpauHbI
TOJBKO B stHBapst — okTsiope 2011 roma cocrasuio 11,4 mapa $, a ato 3HauuT, 9ro
MOCTYTUIEHHE OT IKCIIOPTa TOKPHIBAIOT, TOCTYIUICHHUS OT UMITOpTA JIUTIH Ha 83 %.

OpHOM W3 BaKHEHIINX MIPHYUH TOTO CTalla HEIOCTATOYHAS B COBPEMEHHBIX
yciaoBusAx 3¢P(HEeKTHUBHOCTh MEHEIKMEHTa HAIMOHAIBHBIX MOPCKHX TOPTOBBIX
MOPTOB, CTPOSIIETOCs HWCKIIOYUTEIPHO Ha YHOPaBIEHWH TOCYAapCTBEHHOM
COOCTBEHHOCTBIO. VMIMEHHO 3Ta pPYIMMEHTapHOCTh, OCTABIIAACS B CHUCTEME
OCHOBOIIOJIATAIONIMX TOHSATHUM Halllell COBPEMEHHOW JKU3HH, HE JaeT HaMm
pa3BUBaThCA W CO3JlaBaTh Te OJyiara NHUBUIM3ANMM, O0JaJaHHUE KOTOPBIMH HAaIll
HapoJ 3aciy’KHBaeT. be3ycmoBHO, 3TO KacaeTcsl U TaKOH CIeMUPUIECKON OTPaCTH
KaK IIOPTOBOE XO34ICTBO YKpPaUHBbI.

WHpIME ciiOBaMH, 3aI0TOM JOCTIDKEHHUS MPUEMIIEMOTO Ha PBIHKE MOPCKHX
TPAHCTIOPTHBIX YCIYT YPOBHSI KOHKYPEHTOCTIOCOOHOCTH SIBIISIETCS] HAJNUYHE TIPaB Y
MOTEHIIMAIIBHOTO MHBECTOpA Ha CO3JaHHe Ha 0a3e MPHOOPETEHHON COOCTBEHHOCTHU
3¢ (EeKTUBHOTO aKTUBA, OOJIAJAIONIETO TOJHBIM KOMIUIEKCOM BO3MOXHOCTEH U
MPEUMYINECTB, JUIS OpPraHu3alui padoThl OBICTPOJCUCTBYIOIIECH M Ka4eCTBEHHOU
CHCTEMBI TIOPTOBBIX yCiIyT. U 3T0 HE camoneb.
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Opnako, cama o ce0c IKOHOMHYECKAs IMPHUBICKATCIHHOCTh OXKUAAEMOTO
pe3ynbTaTa TPEACTaBIsSeT U3 Cce0s CIIOKHBIM  KOHTIIOMEpAaT —OMpPE/CICHHOTO
KOJMYECTBA IIeJied OOIIero W JIOKAIBHOTO XapakTepa. TakuX Kak IOTOIHEHUE
rOCyIapCTBEHHOTO OIO/KETa, 3KOHOMHUS TPAHCIIOPTHBIX 3aTpaT, pa3BUTHE OTpaciiel
1 PETMOHOB, BOCCTAHOBJICHHE HAIMOHAILHOW CHCTEMBI JOITOCPOYHOTO KPETUTOBAHNUS
u 1p. Beex »Tux menedt B omHO#M paboTe HE OXBATHTh, HO 3TO M HE SBIAETCS €&
3amadeil. MIHTErpupoOBaHHON WLeJbI0 HACTOSIIECH PabOTBI SBISCTCS TEOPETHIECKOE
0000I1IeHIEe OCHOBHBIX SKOHOMHUKO-OPTaHU3AIMOHHEIX MMPOOJIEM, KOTOPBIE 0€3yCIOBHO
BO3HHMKHYT B IPOLECCE MPUMEHEHUSI OCHOBOIIONATAIOIIUX MOHATUNA 3aKOHA C LENbIO
UX JalbHEHIIEro UCIOIb30BAHUS B KAU€CTBE MHCTPYMEHTAPUS 7Sl €r0 HNPUKIIAJHOTO
MIPUMEHEHUSI.

Opmnako B YKpawHe CeTOHsI IEUCTBYET HECKOJBKO JECATKOB IEPErPy30THBIX
MOPTOBBIX KOMIUIEKCOB HETOCYJIaPCTBEHHOW (OPMBI COOCTBEHHOCTH, KOTOPBIC
BITOJITHE 0OOCHOBAaHHO MOYKHO Ha3BaTh MOJHOLEHHBIMU TOPTOBBIMH HopTamu. U neno
3leCh HE B NMPOTHBOPEYHMH 3aKOHY, a B OINPEACIICHUA YKOHOMHYECKOH CYTH 3TOH
CTUXHUHHO U CaMOITPOU3BOJIFHO MPOUCXOISIICH B HallleH cTpaHe peOopMBbl.

Ha wam B3risin, NOpuYMHBL 34€Ch KPOKOTCS Kak B CTAaTyce CcaMuxX
rOCYy/IapCTBCHHBIX IIOPTOB, TaK M B €CTECTBCHHOM CTPEMJICHMHM OW3HEca K
JIEMOHOIIOIHM3AIIMA SKOHOMHUKH, CTPEMJICHHH paboTaTh B YCIOBHSAX pEaTbHOM
PBIHOYHOM KOHKYPEHIIMH, YTO BO3MOXXHO JIMIIIh HAa OCHOBE PAa3NIU4YHBIX (popm
COOCTBEHHOCTH.

[Topt, kak W mH000E TOCYIapCTBEHHOE NPEIIPUATHE, B COBPEMEHHBIX
YCIIOBUSIX KpallHe OTPaHWYEH B CBOEM IpeIIPUHUMATETLCKOM MaHEBpe. OHAKO, ero
MOJIOKEHUE  yCyryonsercss emé€ ©W TeM, 4YTO OH COTNIACHO YKPanHCKOMY
3aKOHOJIATEIHCTBY MPUYHCICH K MPUPOTHBIM MOHOTONUSIM. 1 310, HECMOTpPS Ha TO,
YTO TPAKTUYECKH AHATOTUYHBIA MEperpy’kaeMoMy TOCYAApCTBEHHBIMU IMOPTaMH
00BEMY Tpy30B 00BeM TepepabaTbiBaeTCss KOHKYPEHTaMH TOCYIAPCTBEHHBIX ITOPTOB, —
MOpTaMH HETOCYAapCTBEHHON (opMbl coOcTtBeHHocTu! Ha curyanuio moBiusiiu
TaKKe KECTKHE OTrPaHUYCHUS, MPUMEHSEMbIE K TOCHPEANPHUATHAM CO CTOPOHBI
rocyJapcTBa B 4aCcTH, Kacarollencsl X03aiCTBEHHON AeaTebHOCTH. Be€ 3TO npuBeno
K 00pa30BaHUIO HE YCIEBABIICH 3allONHATHCSA Ha PhIHKE HHIIU B Cepe MOPTOBOTO
00CITy)KUBaHUS TPY30IMOTOKOB, KOTOpas M ObUIa 3aHATa NPEANPUHUMATEISIMH,
PUCKHYBIIMMH OpPraHW30BaTh d3TOT OW3HEC CAMOCTOSATENBHO 0€3 ITOMOIIH
rOCy1apcTBa.

HAns  TpaHcnopTHOW WHQPACTPYKTYPBl U, OCOOCHHO, HJsl TIOPTOBOTO
XO3SICTBA, XapaKTepHa BBICOKAs KalUTAIOEMKOCTh, OOJIbIIME 3aTPaThl IMPHU
SKCIUTyaTallid |, BIIOCIEACTBHU, HEOOXOANMOCTh MPUBJICUEHUS MHOTOMHUJLTHOHHBIX
CPEACTB JUIsl JalbHEHIIEro pa3BUTHS NPOU3BOJICTBA. Takue omepamuu Kak
JHOYTITyOJICHUE, CTPOUTEIHCTBO PA3IMYHBIX THUIIOB THAPOTEXHUUECKUX COOPYKEHHH,
MPHOOpPETEeHHE W MOHTAX JIOPOTOCTOSIMICH IEePEerpy309HON TEXHUKH, CO3/IaHUE U
JKCIUTyaTallsi BHYTPEHHHUX W BHEUIHUX MyTed, (opMHUpOBaHHWE, KaK MPaBUIIO,
OOLIMPHOrO Mapka TPAHCIOPTa BHYTPUIIPOU3BOACTBCHHOTO HA3HAYCHUS TPEOYIOT
OTPOMHBIX KaNHTAIBHBIX 3aTpar. besycimoBHO, 3TW cpeacTBa HE MOTYT OBITh
MPHUBIICYCHB] E€AMHOBPEMEHHO OBICTpO 32 CYET COOCTBEHHBIX HMCTOYHHKOB
¢uHaHCcUpoBaHus. HekoTopwie ke COOpYKEHUs IO HalleMy 3aKOHOJATEIILCTBY W3
COO0paKeHMI TOCYJIaPCTBEHHOW OE30MAaCHOCTH TPOCTO HE MOTYT HAXOJUTHCS B

ExoHoOMiuHi iHHOBaIIil

24 Bunyck 56 2013



HETOCYAapCTBEHHOH COOCTBEHHOCTH U, COOTBETCTBEHHO, HE MOTYT OBITH MTOCTPOCHBI
3a CYET YacTHBIX neHer. [lodTomMy omHONW W3 OCOOEHHOCTEH MOPTOBOTO XO3SHCTBA
SBIISIETCSL TAKKE U TO, YTO MOPTOBOE XO3AHCTBO HAJEJIEHO MPAaBOM CaMOCTOSTENHHO
¢dopmupoBaTh 11 00eCTiedeHUs] pa3BUTHA HEKOTOPBIX BHIOB CBOEH AEATEILHOCTH
WCTOYHUKN (PMHAHCHPOBAHMS HANPSAMYIO, HE TPaHCHOPMHUPYS HX B NMPUOBLIb WK B
aMopTH3aIyin. OTO CrHenuduIecKne CpeacTBa — IOPTOBBIE COOPHI, CPEACTBa,
KOTOPBIE B3UMAIOTCS C CYHOBIAAETbIEB M HAKAIUIMBAIOTCS HCKIIOYUTENBHO IS
11 GepeHIMPOBAHHOTO LIETIEBOT0 UCIIONB30BAHMUS Ha AKCIUTYaTallIo, PEKOHCTPYKLHMIO U
MOACPHU3AINIO KOHKPETHBIX O6’beKTOB, Ybs ACATCIIBHOCTh CBA3aHA C BBIIIOJIHCHUEM
o0IIerocy1apCcTBEHHON 3amaul — oOecliedeHneM Oe30MacHOCTH MOpEIUIaBaHUs B
aKBAaTOPHAX ITOPTOB M HA MOIXO0AAX K HUM.

Takum oOpa3oM, B JaHHOM CcCllydae, aJIMHHHCTpAIMs MOPCKHX IOpPTOB
MPEOCTaBISET CO3/1aBacMOil Ha e€ TEeppUTOpUHU TpYyNIe MNPEANPHHUMATEIHCKIX
CTPYKTYP, BO3MOKHOCTb Pa3BUBATHCS B YCIOBHUIX (PMHAHCOBOTO CaMOPETYIHPOBAHUS
U, TIO CYTH, IIOTIOJHSET M KOPPEKTUPYET NEHCTBUS 3THX CTPYKTYP TaK, 4TOOBI B
SKOHOMHKE 3TOT0 CBOEOOpPA3HOrO apeana COONIOJACS CBOW OanaHC WHTEPECOB —
rOCyJapcTBa, CyOBEKTOB XO3SHCTBOBAaHMS W HACEJICHHS TOTO PETHOHA, TIC JaHHAs
cucreMa (YHKIMOHUpYeT. B memoMm, Takyro MOJENbh MOXHO CUHTATh MOJETbIO,
IIOCTPOEHHOM 10 KEWHCHAHCKOMY THILY.

)Ipyrne IOHATHA, BBOAMMBLIC 3aKOHOM B CHCTEMY OKOHOMMHUYCCKHUX
OTHOIIIEHUH TaKWe KaK «MOPCKOW TepMUHAID» U IOPTOBBIM OMEPaTOP», SBISIOTCS
MPUHIAITMAIEHO HOBBIMH THIAMH CyOBEKTOB XO3SHCTBOBaHWS, KOTOPHIE MOXKHO
paccMarpuBaTh Kak OOBEKTHl HCKIIOUUTENEHO 3KOHOMHYECKOTO PEryIHpPOBAHHA,
OCYIIECTBIISIEMOTO TTOCPEICTBOM TPAJAMIIMOHHBIX TOCYJAPCTBEHHBIX HHCTHUTYTOB 0€3
CO3JIaHHMA TOCYAapCTBOM JJISi DTOTO KAaKUX-THOO CHENHANbHBIX PETYIISTOPHBIX
OpTaHOB.

3aKOH TaKKe BBOJUT NMPUMEHHUTEIBHO K MOPEXO3AWCTBEHHOMY KOMILIEKCY
HOBBIC TIOHSTHSA, CBS3aHHBIE C WCIIOJIE30BAHUEM TAaKOTO BAaXKHOTO pecypca, Kak
TEPPUTOPHSL.

B wmexnagyHapomHOW — KiaccHUKAM B KaTeTOPUH  DKOHOMHYECKOM
3G PEKTHBHOCTH PECYpCOB HCHOIB3YIOTCS Pa3IUYHBIC MOHSATHS: DKOHOMHUYECKUE H
HNOTEHIUAIBHO 3KOHOMHYECKHE, B POCCHUICKON TEPMHUHOJOTMHM IIPUCYTCTBYET
MOHATHE 0AJTAHCOBBIX U 3a0aTaHCOBBIX PECYPCOB.

Ho atot kpurtepuii 3HekTUBHOCTH XapaKTepeH sl TAKMX PECYpCoB, Kak,
HampuMep, TPUPOJHBIE HCKOMAeMble WM 3eMJIS Ui OCYIIECTBICHHUS 3eMIICIENUs
win Apyrux GYHKIHUNA MPUPOAONIONH30BaHMs. B HallleM cirydae MBI CTAIKHBAEMCS CO
crienMpUIeCKUM PEeCypcoM — TEPPUTOPHEH Ha 3eMIle U C MOPCKHM JHOM TIOJ] BOAOH
(o HOBOMY 3aKOHY 3eMJISI BOZHOTO ()OHIA — DJIEMEHT aKBaTOPHH), IPHBJICKATEIILHOCTD
KOTOPOTO OLIEHMBAETCS KakK ¢ Teorpad)MuecKoil TOUKU 3pEHHs, TaK M C YUETOM TexX
00BEKTOB MH(PACTPYKTYPhI, KOTOPhIC HAa HEH yxe ObUIM CO3JaHbl. XapaKTCPHBIM
TaKXKe SBISETCA MU TO, YTO MOPCKOM MOPT — 3TO ONPEAENEHHAs TPaHULAMU
TEPPUTOPUS. W aKBaTopwd...». TakuM oOpasoM, 3akoH «O moprax» sBIsSeTCS,
(hakTH9IEeCKH, 3aKOHOM O TeppUTOpHsIX(?).

Ho ¢ ongHOU CTOpOHBI TEPPUTOPHUST — 3TO NPEIMET IUIAThl 32 3EMIII0 —
Ba)XHEHIIIEro JJIEMEHTAa TOCYAapCTBEHHOW HAJIOTOBOM CHCTEMBI, TJie CpPEACTBa,
B3MMaeMble C TIOJb30BaTeliei, HAMpaBISIOTCS HANpSIMyI) B TOCYIapCTBEHHBIN
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Oromker. OIHAKO 34eCh Ke€ B3UMAIOTCS M IUIATEXKU 3a Pas3IMUHbBIC YCIYTH,
npenocTaBisieMble Ha JAaHHOM y4acTKe 3eMIIU. A, KpOMe TOTro, 00yCTPOHCTBO TaHHOM
TEPPUTOPUHN OCYILIECTBISIETCS emé M 3a CYeT CIeUUPHUYECKHX  00s3aTeIbHBIX
IIaTeXe, HO yKE€ OTpaciieBOro XapakTepa, T.e. MOPTOBBIX cOOpoB. B paBHOI
CTETIeHH 3TO OTHOCHUTCS U K aKBaTOPHH, KOTOPasi U3 TIPOCTO «BOJHOTO MPOCTPAHCTBA»
(Komekc ToproBoro MopeliaBaHHs) MPEBPAaTHIaCh B «4acTh BOAHOTO OOBEKTa B
YCTaHOBJICHHBIX TpaHHWIAX ¥ BKIIOYAaeT B Ce0f «BONHYIO IOBEPXHOCTh U
pacmoyioKeHHble oA Hell 3emiu BogHoro Qouzpa». CoriacHo IeicTByomEeMy
cerogHsl 3eMeNbHOMY KOAEKCY 3T 3eMJIM TaKXe JOJDKHBI CIY)KUTh OOBEKTOM
HAJIOTOOOJIOKEHUS. A KakK K€ TOTJa YIOMSIHYTbIC BBILIE MOPTOBBIE COOPBI, KOTOPBIE
B3MMAIOTCS 3a I0JIb30BaHUE aKBaTOpHel (KopaOenbHbIl cOOp), T.e. PaKTHUESCKH TOH
e 3eMIIEH (CM. BBIIIE ONpeIeSIeHNe aKBaTOPHH)?

3nech mpUAETCS BCE K€ KOCHYTHCS OJHOTO M3 TPEUIONKEHHUH, CIACITaHHBIX
[Ipe3uneHTOM B KOHTEKCTE HAIOKEHHOTO Ha 3akoH Veto. Henmb3s He cormacuthecs ¢
[IpesuneHTOM B €ro KpUTHUYECKOH OLIEHKE TaKOIro OINpPEAENCHMs] aKBAaTOPHH, Kak
«BOIHBIA 00BEKTY». JIeHCTBUTEIBHO, C IOPUAMYCCKON TOUKH 3PCHHS HCIIOJIb30BAHUE
TAKOTO BCEOOBEMITIONIET0 W 0a30BOr0 TOHATHA B 3aKOHE, KOTOPBIM Kacaercs
OTHOILICHHUH B Mpefesiax, B OCHOBHOM, C(epbl YAaCTHOTO MpPaBa, MOXKHO CUUTATh, I10
MEHBIIIEH CTENEHHU, HE COBCEM KOpPpeKTHBIM. Ho Benb MBI celidac TOBOPUM O CIIOBaXx,
TOYHEE, O IOPHIMYECKUX MOHATUAX! A Kak e ObITh ¢ SKOHOMHYECKO# cyThio? C
SKOHOMHUYECKOW TOYKH 3pEHHs] BKIIOUEHHE B TOHATHE «aKBaTOPHS» TaKOTO
JJIeMEHTa, Kak JHO BOJOEMa, JXMU3HEHHO HeoOxomumo! Jlaxke cyliecTByromme
TEXHUYECKHE HOPMAaTHUBHBIE JTOKYMEHTHI TPAKTYIOT IOHSATHE «aKBaTOPUM» Kak
«THUIPOTEXHUYECKOE COOPYKEHHUEN.

Takum oOpa3oM, BO3Bpamasch K MOPTOBBIM cOoOpaM, HUX MOXKHO
paccMaTpuBaTh KakK CBOEro poja KOMIIEHCALMIO CYIOBIAAENbIAMH YIJIA4€HHOTO
Hajora 3a 3eMJi0, Ha KOTOPOH HaXOAWTCA JAaHHOE THIPOTEXHUYECKOE COOPYXKEHHE,
€€ OCHOBHOMY IIOJI30BaTENI0 — aAMUHUCTPAIIH MOPCKOTO MOpTa. DTU CPEJCTBA, B
CBOIO oOdYepenb, OyAyT HaIlpaBIIEHBI Ha BOCIPOU3BOJICTBO TaKOTO YHHUKAIHHOTO
cMMOHMO3a TPUPOJHOTO pPecypca M TEXHOTEHHOH MEATEIIbHOCTH, KaKUM SIBISCTCS
akBaropus Jr000ro mopta. T.0., BBeIeHHE HOBBIM 3aKOHOM B TMOHSATHE «aKBAaTOPHS»
TaKOTO DJIIEMEHTa, KaK «3eMJIM BOAHOTO (DOHIA», HATOJHIET €ro IOJTHHHBIM
SKOHOMHYECKHM CMBICIIOM, IIOCKOJIBKY cama Mo cebe TOJIBKO «BOJHAsI TIOBEPXHOCThY
HE MOXET ObITh HU OOBEKTOM UbeH-THOO0 COOCTBEHHOCTH, HM MPEIMETOM TOpra, a
3€MJIST MOXKET.

[MonGop e MpaBUIBHBIX IOPUANYECKUX TEPMUHOB M ONpENEIeHU KOHEUHO
BaXCH W HEOOXOIHMM, HO TPEXIe BCEro s TOro, 4roObl HE B yuiepd Opyrum
3aKOHaM paboTan caMm pa3padaThlBaeMbli HOPMATHBHBIA aKT, HANpaBICHHBINA Ha
peanu3anuio memnei, ykasaHHbIX BBIIE. A IEIH 3TH IS SKOHOMHKH TOCYIapCcTBa —
KpalHe BaJKHBI.

B nenom ke, M3n0KEHHas BbIIIE TPAKTOBKA M CMBICI OCHOBHBIX IMOHATHI
HECOCTOSBIIETOCA «3aKoHa O TOPTax», B OCHOBHOM, YKJIAIbIBaeTCS B TaK CIIOXKHO
noka emé (QOpMHUPYIOIIYIOCS 3KOHOMHUYECKYI) CHCTEMY HAIIero MOJIOAOTO
rocynapcTaa. B 1o e Bpems, MOMMMO 3aMEUYaHHUH, N3T0KEHHBIX B MPEATIOKEHUIX K
veto, 3akoH He OTpakaeT MOKa paHee MPOACKIAPHUPOBAHHBIX BIACTHIO M3MEHEHHU B
OKOHOMHUYECKOW  TOMUTHKE TOCYAapCTBAa, B  YACTHOCTH, OTO  Kacaercs

ExoHoOMiuHi iHHOBaIIil
26 Bunyck 56 2013



JCICHTPAIN3allid  PKOHOMHUYECKHX U, OCOOCHHO, (DMHAHCOBBIX WHCTUTYTOB
rOCyIapCTBEHHOI'0 PErYJIMPOBAHMSI, B YaCTHOCTH, POJIM OPraHOB MECTHOT'O YIIPABJICHUS B
perynupoBaHnu paboThl MOpTOB. He pemaer oH W mpoOJeMbl MOTHBAIHH
TrOCY/IapCTBEHHBIX CTPYKTYpP K MAaKCUMaJlbHOMY OOCCHEYECHUI0 KOHKYPEHTHBIX
YCJIOBHM IS pa3BUTHS OW3HECA, TIE TaKXKE CYIIECTBEHHYIO POJIb, HAIPUMEp, MOTJIA
OBl chIrpaTh TeppUTOpHAbHAs rpoMana. He mMmeer moka 3akoH W 4YETKOW YBS3KHU C
3aKOHO/IATEIbCTBOM, PETYIHPYIOIIUM OTHOIIICHUS B 00JIACTH BCEX BO3MOXKHBIX (hOpM
roCyJapCTBEHHO-YACTHOI'O MAapTHEPCTBA, HECMOTPST HAa YINOMHUHAaHUE B HEM O
KOHITeccHsiX. B TO ke Bpemsi, BCE 3TO MOTJIO ObI OBITh OTPAXKEHO B BHITCKAIOIINX W3
3aKO0HA NOCIEAYIOLIUX MOJ3aKOHHBIX aKTOB.

[lonHATEIE HaHHBIE BepcHM 3aKOHA MPOOJIEMBI TOBOPSAT O HEOOXOTUMOCTH
JATBHEHINEr0 Pa3BUTHS PETYJISATOPHBIX CTHUMYJIOB JIS 3((MEKTUBHOTO HCIIOIb30BAHMS
HaIIero SKOHOMHYECKOT0 TIOTCHIIMANA U, B YaCTHOCTH, €TI0 TPAH3UTHO-TPAHCIIOPTHOM
cocTaBstoneld. TakuM CTUMYIIOM CMOXKET CTaTh HOBBIH, YK€ OOHOBIEHHBIN «3aKOH
0 TIOPTax», JOPOTY K KOTOPOMY TIPOJIOKHUJ CTABIINN YKE MPOCTO BaXKHBIM STAIlOM B
JOCTWKEHHHM OCHOBHOM 1iein NpuHATbIA BepxoBHoi Panoil M OTKIOHEHHBIN
[Ipesunentom BapuaHT 3akoHa. [loAroToBKa MAAHHOIO 3aKOHOAATENBHOTIO AaKTa
JOJDKHAa OBITH  OOecliedeHa COOTBETCTBYIOUIUME HAYYHBIMH HCCJIETOBAHUSIMH,
WHTETPUPYIONIUM PE3yJIbTaTOM KOTOPHIX JOJDKHA CTaThb CBOETO poja IMporpamma
pa3BUTUS W B3aWMOJCWCTBUS Pa3UYHBIX (OPM COOCTBEHHOCTH B MOPCKOM
XO035MCTBE HALIEH CTPAHBI.
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