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ITpugepHeHHA Y8A2U HAYKOBOL CNIALHOMU 00 NOMPEOU C8IMO2AAOHOZ0
6avenns Konemumyyii YKpainu, Ha nepwull nozaid, nocmae
3a Ymo08 3aCA0HUUO OHOBAEHUX MEOPEeMUKO-MeMOO0A02IUHUL
3000ymxie 6IMUUIHAHOT HAYKU — 2YMAHIMAPHOT, OPUOUUHOT,
KOHCMUMYYIUHOT.

AprymMeHTOBaHUI NePErIA HOJITUYHUX, OPUINIHNX, 1€0JIOTIYHIUX TOTM
6aunmo Bxe 1997 poky, Koy rpyma aBTopiB mig KepisuuirsoM B. Koneiunkosa
PO3KpMBaJia CyTHICTh IIpaBa fAK y3araJibHEeHUI CTYIiHb cBOOOIM, PiBHOCTI,
CIIpaBelJIMBOCTI CyCHiNbCTBA, oro MmopaJsbHOocTi [1, c. 8]. M. Op3zix 1998
POKY BiI3HAUMB TeHJIEHI[iI0 IoJiToJorizanii, coniosorizamnii, ekoromizarnii,
IICMXOJIOTi3allii KOHCTUTYLIMHOIO IIpaBa, 10 YCKJIAJHIOE JI0T0 IIPaBOBUIA CTATyC
[2, c. 3]. B. CeniBanoB 2002 poky BkasaB Ha moTpedy (POpPMyBaHHA HOBOTO
CYCITiJIBHOTO CBITOIJIAAY, HOBOI IIPaBOBOI KyJIBTYPH, CBiIOMOCTI, MUCJIeHHA [ 3,
c.279 - 302]. B. IlTannoBas 2005 pory JOKJIaTHO BUCBITINB KOHCTUTYIIIOHAJI3M
fK IIOJIITUKO-IIPaBOBY ieoJioriio [4, c. 17]. Tomy 3aK0HOMIpHO ITOCTa€ NMMTAHHSA:
YoMy, IIOIPH 11e, JOIIJIBHO caMe Tak (popMyaroBaTy mpodbaemy? Moskauso, e
nepebisbIlleHHs, 1 Tpeba 00MeskIITI 00roBOpEHHA Maii0y THOIO KOHCTUTY LI /IHOO
pedopMOI0 UM BY:KYMM KOJIOM HE MEHIN HAaraJIbHUX CYCIIJIbHUX BUKJINKIB,
IPUMIpPOM, YAOCKOHAJIEHHAM iH(popMalliiiHoi 6e3nexn?

Y nourykax BiAIIOBiAl Ha ITi 3aIMTaHHSA CTABUMO METY - Yepe3 aKTyaJisallio
npenMeTa JOCJiYKeHHA MOTJIKOUTY AUCKyCii 111010 62a30B01 KOHCTUTYITITHOI
npobJaeMaTUKY, COIUPAIOYNCh, B TOMY YMCJi, Ii Ha MIsKAMCUUIIiHA PHUN
XapakTep onyo0JikoBaHux qrepes. Cepell HUX, HacaMIIepes, CJIi BUOKPEMUTH
"HaykoBy nosutito C. IlleBuyka. Joro HeTpaauLiiiHmii minxin — HeoOXinHICTD
HOBOT mMapagurMy KOHCTUTYIIITHOTO IPAaBa, PO3YMIHHA TyXYy KOHCTUTYII 1 AK
dinocopebroi KaTeropii, B OCHOBI AKOI JIEXKUTb Pi3HUIIA MK IO3UTUBHUM
1 IpMUPONHMUM IPaBOM, BUKJAJAHHA Ili€l HABYAJIbHOI OUCIUILIIHM 3 TOYKU
30py IPUPOJHOTO, & He JIMIIIe IIO3UTUBHOTO IIpaBa — 3aCJIYTrOBYE CXBaJI€HHS
[5, c. 13 - 17]. loBeCcTM CJIYIIHICTH TaKOrO OOTPYHTYBAaHHA MOXKHA IIJIAXOM
aHaJI3y KOHLENTYaJIbHO IPOTUJIEKHNX TUIIIB IPaBOPO3yMiHHS, 3aCTOCOBAHUX
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YEKpaiHChKOIO i pagAaHCbKO0 popMamMu gepskaBHOCTI XX CTOJITTA.

Koucturyniiiai BigHOCHHY Tepiony yKpaincbkoi qepsxkaBHocTi 1917 - 1921
pokiB GasyBasuca Ha 3acajax mpuUpomHOro mpasa. Voro npubiummkm (T.
T'o66c, qox. JIokk, II1.-JI. MonTeck’e, .-3K. Pycco, T. IIsxedepcon, 1. Kanr,
T. Teresib) po3ryiAzasy IpaBo AK COI[IOKYJIbTYPHUI (peHOMEH, AK BOJIO JI0
CIIPaBeaJIMBOCTI, AK II€BHI IIPABOBI IPUHIINIIN, KOTPI € CUJIbHIIIINMMY, HisK Oy Ib-
fKe IIPaBOBe IT0JI03KeHHA [ 6, ¢. 20 - 40]. ITi mosriTuKo-1I1paBoBi inei, chopmoBaHi B
cepeHbOBIYHIN AHIVIII, PO3BMHYTI Ta peaJidoBaHi B JlekJapallii He3aJ1eKHOCTI
CIITA 1776 pory, Heknapartiii mpas sironnam i rpomagannaa Ppanrii 1789 poxry,
Koucrurymiax CIIA 1787 pory, @panmnii Ta ITossi 1791 pory, mpomoBikeHi
JibepasbHUMU pecdpopmammu ABcTpo-YTopcbkoi MoHapxii Ta Pociiicbkoi
immepii XIX — nmoyatry XX CTOJITh, TaK caMo, AK i TOPOOOK BiTUM3HAHOI
IIOJIITMKO-IIPaBOBOI AYMKM, B3AJIM 3a OCHOBY OYIJIBHMUKM YKPaiHCBKOI
peBoutortii. 3aBaAKM cBiToraAnHiIi mos3uwii M. I'pymescskoro i K. JleBuiibkoro,
C.IIetmropni€. IleTpymieBuya, ix copatHukis, y Koueturyii YHP 1918 poxy,
TumyacoBomy OcHOBHOMY 3akoHi ,, ITpo nepskaBHY caMOCTIHICTb YKpaiHChKMX
3eMeJib OyBII0I ABCTpO-Yropcbkoi MoHapxii” 1918 poKy, KOHCTUTYIITHOMY
3aKOHOZIaBCTBI TOTO Ilepiofy 3aKpilieHl HOpMM IIPO HapOIHUINL CyBepeHiTeT,
pO3IOAia BIany, He3aJeXKHICTh CyAy, ZOTPUMAHHA IIpaB JIIOAWHY, IIPaB
HAI[iOHAJIbHMX MEHIIVH TOIIIO.

IIpomoBixkeHHA TaKOTO JibepaJsIbHOrO MPaBOPO3YMIHHA B yperyJoBaHHI
KOHCTUTYLIHNX B3a€MMH JJeMOHCTpPyBaB 3rogoMm [lepskaBHuii IleHTp
Yrpaincskoi Haponuoi PecnyOmaiku B exs3uii. Ak equHMI 3aKOHHUNA
penpe3eHTAaHT yKpaiHCbKOI gepskaBu, BiH, Hanpukiazn, 1930 poxry
YXBaJIMB Bifjo3BY: ,,Buxonaum 3 3acal IpaBHOI [ep:KaBHOCTY Ta BUSHAIOUN
PIBHOIIPaBHICTB BCiX rpoMalifH lepes 3aK0HOM, Y pax YKpaincbkoi HapogHbol
Pecmniybutixky n6aTviMe IIpo BCTAHOBJIEHHA B Y KpaiHi TBep0i Byragu Ha OCHOBaxX
npasaisakony” [7, c. 131]. He 3minuB nosumiro ypan YHP B ek3niii 1990 poky,
KOJIM HaroJsiocus: ,HesasesxHa ykpaiHcpKa JepskaBa, III0 MaTVMe B OCHOBI
Tpamuiii i KoHcTUTYHiNHI mpuHIMON YKpaincekoi Haponguboi Pecny0Outikny,
Oynme 3pa3KoM MUPHOTO CIIBKUTTA 3 ycima pecmybiaikaMu Ta Kpainamn
€spormn” [7, c. 131]. I1i 3aABM BOUeBUIb 3aCBiIUYyBaJIM HEIIOPYIIIHICTD IPATHEHb
eMirpanirigoro ypany ¥ HP BinHoBUTHM yKpaiHCBbKY Iep:kaBy Ha 3acalax, AKi
BU3HABAJIMCSA JIOTO JEMOKPATUYIHIMI ITOTIEPEeTHIKAMIL.

Amnajoriuny MeTy rnocTaBuB 1929 poKy HOBOYTBOPEHII ITpaBOpa IV IKaJIbHIIA
eBporelicbknii pyx — Opranizaria ykpaiHcbkux HalioHasicTiB. JlocArHY T
i, He3BaskarOuy Ha opraHizauirtumuii poskoJ, srajsocsa 30 depBHa 1941 pory
IIJIIXOM IIPOTOJIOLIEHHA AKTY IIPO BiIHOBJIeHHsA YKpalHcbkol HepsxkaBu. He
obmesxmBIch 1M, OYH(6) y cepmnui 1941 poky migrorysaJia IpoBeneHHSA
1ebicunuTy cepel HaceJleHHA OKpeMux noBiTiB TepHominbebkoi obacTi Ha
HiATPMMKY LIIBOTO IIOJITUKO-IIPABOBOTO OKYMEHTA, CTBEPAVBIIN TUM CaMVM
NIPUXUIBHICTE OO imel HapoxHoro cyBepeHiTeTy [8, c. 169 - 174].

AXKT 30 uepBHA 1941 POKYy He MICTMB PO3JIOTMX IPOTPaMOBUX 3aca] 100
opraguizanii ykpaincbkoi gepskaBu. Tomy ix po3pobka, 3 ypaxyBaHHAM

nojgirTuunum MeHemxMmeHT N4, 2008 49



NonmiTHuHMZI BMMip IepXaBOTBOPEHHS: KOHCTUTYLiMHMI acHekT

Jleouipg Psibomanko

ycBimomienHa npoBiguukamy OYH(6) xubHOCTI co03y 3 HAIIMCTCHKOIO
Himewunnoro, OyJsa mponpos:kena. Bpaskae Ak aia 1942 pory IpOTHOCTIYHMIT
XapaKTep TEKCTy JOKyMeHTa, yxBaJeHoro JIpyroio KoHgepeniero OYH(0):
,¥1K aJbTepHAaTUBY Ho OinbioBMILKOI ifmeoJsorii iHTepHALioHANIiIZMY Ta
HiMeIlbKOi Bizii T. 3B. ,,HoB01 €Bpony” My IPOIIOHYEMO MisKHAPOAHY KOHIIEIIIiF0
HAI[lOHAJBHOT, MOJIITUYIHOI 1 eKOHOMIYHOT mepedymoBu €Bporni, 6azoBaHy Ha
OPUHINI BIIBHIX HAIIOHAJBLHUX Jep:KaB mijg racaom: ,,CBoboga Hapogam
i aroguni” [9, c. 21].

Iumi ony6sikoBaHi gokymentu 1943 - 1944 poxkiB (mocranosa III
Hanszeuuaiinoro Besmkoro 30opy OYH(6), Ilosmituyna nexknapania YKpaiHcbKOi
IIOBCTAHCHKOI apwmii ,,3a 110 OopeThCcA BU3BOJbHO-peBoOoOIiiHA YIIA”,
TumuacoBuit ycTpiii, mirardopma Ta YHiBepcas YKpaiHChbKOI rosoBHOI
BM3BOJIBHOI pajM) NaroTh BaroMi MificTaBy BBasKaTH, 110 IIOJITUKO-IIpaBOBa
imeosioria OYH(0) eBosttoniionyBaJia: MaitOyTHA YKpaina Masia pyHKITIOHYBaTH
AK TeMOKpAaTHYHA JepsKaBa 3 PO3BUHYTUM IIapJaMeHTapU3MOM, HAJIEKHIM
IIPaBOBMM CTaTyCOM OCODM, Y TOMY HYMCJIi ¥ HalllOHAJBbHMX MEHIIVH, TOOTO
MaTM BIATIOBIOHMIT KOHCTUTYLiVHMI cBiToraan. Ha KOpuceTh IIbOrO CBIIUNTD,
30KpeMa, npucara YI'BP nepen ykpaiHcbKMM HapoaoM 3a0e3nednTi oMy
y4acThb y BUSHAYEHHI Mail0y THBOTO JePsKaBHOTIO YCTPOIO YKPaIHCHKOI AepsKaBu
Ta ii Korcturynii [10, c. 150], Busnaraa OYH(0) 1948 pory peoprazizoBaHOTro
Hep:xasroro lentpy YHP B exk3usi equHNM 1IeHTPAJIbHNUM IIpEICTaBHUKOM
YKpaiHCbKOro Hapony, AKM, AK BiloMO, He 3MiHIOBAB BUXINHUX 1NeVIHUX
no3utiii [7, c. 135].

IIpukMeTHOIO € CBiTOrNAgHA TALJICTH JeMOKPaTUUYHUX TpaauIlii
BiTHOBJIEHHA YKPaIHCBKOI HepskaBu I Imicsd mopasky 30 poitHoi 6opoTsdn OY H
- YITIA. JlerasibHO0 (DOPMOIO TAKOI AiATBHOCTI CTaB IIpaBo3axycHMiI pyx 1960
- 1980-x poxkis. Joro 3acHoBHMEM, ontepyroun craTTamu 17 i 14 Koncturyrii
CPCPiYPCP, nmparuyJm SOBeCTM pagaHChKil BJIa ], IT10 JJIA CIIPaBYKHBOT0, & He
IexryapoBaHoro po3suTky ¥ PCP Bona noBuHHa BuiiTy 3i ckaany CPCP i cratn
He3aJIeXKHOI0, CYBEPEHHOIO JIePrKaBoo. 110 IIPOII03MIIiIo 3 IPOEKTY IIPOorpaMm
Yxpaincbkoi pobiTHMYO-CEIAHCHKOI CIIIJIKY CyLOBa KOJIEria y KpUMiHAJIbHUX
crrpaBax JIbBiBcbKOro odJsiacHoro cyny 1961 poky kBaJsidikyBasa 3a cTaTTero
56 u. 2 KK YPCP sk 3pajy 6aTbKiBIIMHI Ta 3acyania, 3okpema, JL. JIyk'sHeHKa
IO pO3CTpiny, 3aMiHeHOro 15 pokamu yB’ A3HEHHA.

ITocTynoBO y4acHMKM IPaBO3aXJCHOTO PYXY, BPaXOBYIOUM BHYTPIIIHI Ta
30BHIIIIHI TOJIITUYHI peaJiii, SMIHMIIN aKLEHT AiAIbHOCTI Ha BUMOL'Y JOTPUMaHHSA
npaB JIOAMHU. 3 1i€r0 MeToio 1976 pory 6yjso yTBOpeHO YKpaiHCBRY
reJIbCIHCBKY TPYITY SK IPOMaJChbKY OpraHi3allilo 3 KOHTPOJIIO y LapMHi Ipas
JIFOIVHY 3TiTHO i3 3araJibHOI JeKJapalliero npas jgonuay 1948 poky (Todto
uynenu YI'T nponarysasny JOTpUMaHHSA IPYPOAHUX IIPaB JIIOAVHN).

Hactynuwnit nponec noaituuaux nepersopeHs B CPCP nossoaus
YrpaiHCbKiil resbceinebkiin rpymi (cninni) 1990 pory peopranizyBaTucsa B
YxpaiHncbky pecryOiikaHCbKY Maprito, rosoBa AKoi JI. JIyk' ssHeHKO cTaB OgHUM
3 aBTOPiB AKTY IIPOTOJIOLIIEHHS He3aJIesKHOCTI Ykpainu 24 cepniaa 1991 pory
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[11].

ITest moniTuMKO-IpaBOBUII JOKyMeHT yxBaJseno B YPCP, npasoBa
cyucTeMa AKOI KOHLENTYaJbHO II0-iHIIIOMY BPeryJboByBaJa Jep:KaBHO-
npaBoBi B3aemMyHM. CIMparodnuch HA POCIICBRY NOPEBOJIOLIHY IOPUANIHY
HayKYy, HIMEIbKY IIIKOJy AEepP’KaBHOTO IIpaBa, PaAgHCBKA IIPAaBOBA CUCTEMA
poO3BMBaJACh JUIIEe y Mekax no3mutusismy. OcranHiil BuHMK y 30 - 40-x
pokax XIX cTosiTTa y 3B’A3KY 3 O0IpYHTYBaHHAM (POPMAaJIbHO-IOIMaTUYHOL
opucunpynennii. IIpegcraBnennit y npanax I. Benrama, [»x. Ocrina, T
Kesnpsena, mo3muTuBiaM 3amepedyBaB LyX IIpaBa, JIOTO 3B’A30K 3 MOPAJLIIO,
CIIpaBeJIVBICTIO, yTBEPIKYBAB JOMIHYIOTY POJIb JEPSKABI Y IIPaBIi, PO3TIIAaB
JIIOOUHY AK ICTOTY, 34aTHY PO3yMITM HaKa3M Ta HeOOXiHICTD iX IPUMYCOBOTO
BMKOHAHHA [12, c. 132 - 136].

Take IpaBOPO3yMIiHHA CIYTyBaJo (POPMYBaHHIO PaJAHCBKOI gepiKaBu
Ta IpaBa AK TOTAJITapHUX. IIbOMYy CIIPMANN KOHILENIIA ,, JepBOHOTO IIpaBa’”’
3 BiZIMOBOIO BiJ IpaBOBUX MNPMHINIIB, 3aMiHa JekJsapalil npaB JOIUHNI
i rpomagaunua Ppannii 1789 porky Ha [lekaapalino mpaB TPYZLALIOTO i
exkcnayaTtoBaHoro Hapony PPC®P 1918 pory, Aka aBTOMAaTUYHO CcTaJa
I posginmom Koucturynii YCPP 1919 poky, Teopii kyiacoBoi 6opoTsdu i
IVIKTaTypu IIpoJeTapiaty, 6yTadopHIiCTb crucTEMM BEPXOBEHCTBA Pall, TEPOP
opraHiB nosriTryHoi foctuii min kepiBauirsom KIIPC - KITY.

ITTo *x 7o cyTHOCTI pafgAHCBKOrO IIpaBa, TO 3a Pe3yJbTaTaMM IIepIIoi
BCECOIO3HOI Hapa iy 3 MUTaHb PO3BUTKY IIpaBa 1938 pory 6yJi0 chopMyIbOBaHO
1toro odpirtivine Bu3HaYeHHA: ,, IIpaBo — Ile 3aKOH, CyKYITHICTh IIPaBIJI IOBEIiHKH,
BCTAHOBJIEHNX JePKaBHOIO BJIAIOI0 AK BJIAJIO0 ITaHIiBHOTO K1acy” [13, ¢. 22]. Voro
iHTepecn MaJa 3abe3neTyBaTy IPMMYCOBA CUJIA IePiKaBI. 3araJjioM sKe TaKe
IIPaBOPO3yMiHHA — ITe (PYHIAMEHT COLiaJIiCTUYHOI IpaBoOBOi cucTEeMM 10 KiHIlA
1980-x poxkiB, IOPUANIHMI CBITOIVIAL yCiX IIOKOJIIHD PalAHCHKIIX IPaBO3HABLIIB
3 IlepeBaKaHHAM pelpecUBHOI ileosoril nifg NPUKPUTTAM KOMYHICTUYHOI
Iporarasgy 1mpo ,,CIpaByKHE HapohoBaannd”’. BinTak By3bKOHOPMaTUBHA
Teopif IIpaBa CTaJIa OCHOBOIO i IJIA BUKJIAJAHHA Ta 3aCTOCYBAHHSA IEPKaBHOTO
(roHCcTHTYyLIIHOTO) TpaBa CPCP 4K CyKYIHOCTI KOHCTUTYLIHO-IIPaBOBUX
HOPM, BCTAHOBJIEHMX JIEPPKAaBOIO, 3 METOO BPETYJIIOBAHHA NiAJIBbHOCTI Cy0’€KTIiB
KOHCTUTYIIMIHMX B3a€MIH.

Hacaigok nboro — 3arubesib MijbiioHIB O€3BUMHHUX JIIOZEN, 1110 0yJi0
Bu3HaHO 3akoHOoM YPCP [ IIpo peabimiTarito sxepTB HNOJITUYHNX pelpecini
Ha Ykpaini”, yxBajsieHoro 17 kBiTHa 1991 poky. ¥ jioro npeam0byJii 3a3Ha4YeHO,
110 ,,pealiiTallia MOBMHHA OXOILJIIOBATM Bech mHepiox micsa 1917 poky... i
IIOIIMPIOBATUCH Ha 0ci0, HEOOI'YHTOBAHO peIIpPecoBaHyX... B Oyab-AKiii popwmi,
BKJIFOUAIO4M 1030aBJIEHHA KUTTA abo BOJI, IIepecesieHHA B IIPYIMYCOBOMY
NOPAAKY, BUCJAHHA 1 3acJaHHA 3a MeXi pecny0Jikmy, mo3baBieHHA
IPOMaJAHCTBA, IPMMYCOBE IIOMIIIIeHHA [0 JIKYBaJIbHIX 3aKJIakiB, 1030aBIIEHHA
Ta 00OMesKeHHs IHIIX I'POMaIAHCHKIX IIpaB abo cBoO0 3 MOTVBIB IIOJIITMYHOTO,
COIIiaJIbHOTO, KJIACOBOTO, HAITIOHAJILHOTO 1 peJirifinoro xapakrepy” [14, c.
195].
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Jlomamo 10 11b0T0 FopMINIHI (paK Ty, AKi pagAHChKa BJIa1a He OIIPVJII0IHIOBAJIA
abo aabcudikysaga (cranom Ha 17 kBiTHA 1991 pory). Lle — rosomomop 1932
- 1933 pokis (Bu3HaHO BepxoBHOI0 Pasoio Ykpalnn reHoIMIOM YEPaiHCBKOTO
Hapoxy Jsmmirte 28 smcronaza 2006 pory) [15]. Ile — peTenbHO crnaHOBaHI
71 IOCJIIOBHO 3AilicHeHI IOJiTMYHI penpecii npoTu 3HaKOBUX IIOCTaTelH
YKpaiHcbKoi emirparii: youscTBa kepiBHuka ypany YHP B eksuui C. Iletitopu
(Ppanrig, 1926 pix) Ta kepianka OYH €. Konosasbiga (lMosnangia, 1938 pik);
apemrt IIpesunenrta Raprnarcekoi Yrpainn A. Bosonmaa (Hexia, 1945 pixk, jioro
3arubesis Toro :x poky B CPCP); yousctsa nposinaukis OYH(0) JI. Pebera, C.
Baunepn (3axigua Himewunna, 1957 i 1959 poxu BigmoBinHO).

Y kiHIleBOMY HiICYMKY pelpecUBHUII XapaKTep palaHCbKOI IPaBOBOI
imeoJtorii pesbeHO TPOABUBCA i Yac AepskaBHOro nepesopory B CPCP 19
— 21 cepuHa 1991 poky. Came KepyoOUNCh IO3UTYBHIM IIPaBOM, 3aKOJIOTHUKMA
nparayan 36epertu kouctutyiiamii gax CPCP. OnHak BOHM HEOYiKyBaHO
3YCTpPiyV OpraHi30BaHUII OIIip HAPOY, TOOTO peaJIi3aliito HuM HOpM IIPUPOIHOTO
1IpaBa, a Iie 3HaYHOIO MipOI0 YHEMOXKJIVBIJIO IX HaMipu. ¥ 1igx, 1110 MaJy Miclie
TOJIi, BOAYa€THCA IIEBHA CYIMBOJIIYHA 3aKOHOMIPHICTb YTBOPEHHS i IPUIIMHEHHA
JifAJBHOCTL pagAHChKOI JepsKaBly: BiJi HE3aKOHHOIO 3aXOIlJIeHHA Biaagu 1917
POKY — II0 He3aKOHHOTrO criocoby ii yrpumanua 1991 pory. B nismomy & craso
OYEBIIHO, 1110 IIO3UTHBIZM C(PpOPMYBaB y CYCIIiJIbHI CBiIOMOCTI cTepeoTuHe
PO3YMIHHA IIpaBa, HacaMIIepes AK 3aco0y IPMUMyCy, BUIIPAaBIOBYBaB MacoBe
I TpMBaJie 3aCTOCYBaHHs HACUJIBCTBA AK JOMIHAHTY PaldHCBKOI IepiKaBl,
BIM3HAYAJBHMI YMHHMK 1 3aCaJHNY0 3JIOUYMHHNI BEKTOP PO3BUTKY IIPABOBOI
cucremy YPCP.

Came TOMY KOHCTUTYI[ilfiHe IIpaBO He3aJIeXKHOI YKpaiHy ITOBMUHHO 0YyJI0
11o30yBaTuCa PAgAHCBKNUX peaJliil IOPUANYHOTO II03UTUBIZMY, II0BEPTATHUCH
II0 TyMaHITapHMX IHHOCTEN IPMPOIHOI IIIKOJIM IIPaBa, KOJIM CIIPaBeLJINBICTD
BIZHOBJIIOETHCA BiAMoOBigHO 1m0 nyxy i 6yxkBu KoHcTurynii, ii mpuHIMIiB,
HOpPM MopaJii, He BiIKMIA4YM IPY IIBOMY i OOLIJIBHOCTI Pi3HMUX eJIeMeHTIiB
no3uTuBiaMy. Taki npukrIany ycBiOMJIEHHA KOHCTUTYIIIHOTO IIpaBa, Xod i
He4lCJIeHH], Ma€MO B JiAJIBHOCTI CyAiB. BuokpeMJIto HaCcTyIIHI CyNOBI pillleHHA:
Koucrurynirinoro Cyny Ykpainu Big 2 aucronaza 2004 pory (cupasa mpo
NIpU3HAYEHHA Cy4oM OiJIbII M'AKOT0 ITIOKAPAHHA), e CyZ TIYMadUTh IIOHATTA
IPUHIMITY BepxoBeHcTBa Ipasa [16]; CyznoBoi nanaTtu y IMBIIBHMX cIIpaBax
Bepxosraoro Cyny Yrpainn Bin 3 rpyznaa 2004 pory (crpaBa IIpo pO3TJIsAL
ckapru noBipeHoi ocobu kaHaunata B I[Ipesunentu Ykpaium B. IOmienka —
M. KRarepunuyxka) [17]; Bumoro agminicTpatTuBHOro cyny Yrpainm Big 26
sx0BTHA 2007 pory (crpaBa [P0 BU3HAHHA IPOTUIIPABHMMI il i 6e31iAIbHOCTI
IMenTpasbHOi BubOOpUOi KoMicii Ykpainu mix yac BCTaHOBJIEHHA Pel3yJIbTaTiB
JIOYacHUX MTapJaMeHTChbKUX Bubopis) [18].

OpnHak mpaBoBi MO3UINI BUINUX CyAOBMUX IHCTAHILI Y BiTOMIUX HAYKOBIIIB,
Ha ’KaJIb, He € BMBHAYAJBbHMUMU IJA TUX CyD €KTiB KOHCTUTYLIHUX
BiTHOCMH, AKi BUKOPMUCTOBYIOTH 3aCTapiji I0puanyHi KaTeropii it pakTUaHO
IPOJOBXKYIOTh HiATU TiJbKYM Ha I'PyHTI mo3utusizmy. CamMe TOMy BOHU
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CKEITUYHO CIIPUIMAIOTh IIOHATTA ,, AyX’ KOHCTUTYLI1, B HIX BUKJIMKAE ITOANB,
AK MOKHa ,HioxaTu KoHcTuTylio”, a, mpumipoM, godacHi mapjaMeHTChbKi
BuOopu 2007 poKRy, 3yMOBJIEH] aMOPAJILHICTIO YaCTUHM BJIAAV, KBAJIi(PIKYIOTh
AK aHTUMKOHCTUTYIiVHI nii, moB’A3aHi 31 crrpo0oi0 Aep:KaBHOTO IIEPEBOPOTY,
AK y3yplamio Biaaay. BoHM 30cepersKyloTh yBary JiMIle Ha HeZOTPMMAaHHI
IIpesunenTom Yrpainy 6yksu OcHoBHOrO 3akoHy (CT. 90), 4MM OTOTOKHIOIOTD
IIpaBo i uMHHe 3aKoHOKaBCTBO. Boguouwac Koncturynintumii Cyn Ykpainn B
yoKe 3raZlaHOMYy pillleHHI 4iTKO po3’fACHIOE, IO ,IIPaBO He A€ IMifCcTaB Mg
JI0TO OTOTO’KHEHHA i3 3ak0oHOM... CripaBe yIMBiCcTE — OZHA i3 3acak IIpaBa, €
BUPIIIIAJIBHOO Y BU3HAYEHH] JI0T0 AK PETyJIATOPa CyCIiJIbHIX BiTHOCUH, OTHIM
i3 3araJIbHOJIIOACHKUX BUMIipiB mpaBa” [16].

AHaJIOTIYHMM TaKOMY HOBITHBOMY IIPaBOPO3YyMiHHIO MaJsa 0 OyTu it
peadnizanisa Hopm I Posniny Koneturyniii Ykpainm 111010 BperyJiroBaHHA iHIINX
CKJIaJIOBMX JI€P>KaBOTBOPEHHA — MOBM, CMMBOJIB, iCTOPMYHOI CcBiZOMOCTI
yKpaiHcbkoi Halii, il KoHcosialii Ta po3BUTKY pa30M 3 KOPIHHMMY HapoJaMu
11 HaITllOHAJIBHVIMY MEHIIIVHAMI.

HatowmicTe cepen pisHnx cy6’e€KTiB KOHCTUTYLITHUX BiJTHOCUH Ma€ Miciie
MacoBe HeB/3HAHHA (BHACJIIIOK 3acaTHNYO iHIII01 imeostorii) abo HeClIpMitHATTA
(uepes3 HenooIaHI palAHChKI CTEPEeOTUIN): YKPaiHChbKOI MOBM IK e PyKaBHOI,
YIIA ax BU3BOJIBHOIO pyXxy, a P. IlyxeBuua — 'epoem Ykpainu; rorogoMopy
YKPaiHCbKOTO HapOAy Ta IOJIOKOCTY €BPEVICBKOIO HAaPOAy fAK IeHOLMIIB
(BM3HAHHA roJI0IOMOPY B YKpalHi FeHOIMIOM BBaKatoTh noaiero 2007 poky 6,2
9% rpomajisan) [19]; kopiHHMX HAPOAIB i HAIIOHAJIBHUX MEHIIIVH K HEBIi € MHIX
cy6'ekTiB yKpaiHCBKOro [epsKaBOTBOPEHHS, HOBOI TOMIOHIMIKM HaceJIeHIX
IIYHKTIB 5IK TaKOi, 1110 BITHOBJIIOE HAI[IOHAJIBHY ITaM ATh YKPaiHCHKOr0 HAPOLY;
IIPOIIO3UILiil 3aIIPOBAINTY HOBI JepskKaBHI cBATa, KOTPi Bigmosinamm 6 qyxy
YKPalHCbKOIO HAapOAYy; IIPOJIOBYKEHHS K BiI3HAYEHDb OJI03HUX PafdHCBKUX
CBAT Ha 3Pa30K 23 JIIOTOI0 MOTVBOBAHO J10T0 BiZIITOBiIHICTIO OYKBi 3aK0OHY, TOOTO
ykas3y rosmmabeoro IIpesugenTta YKpainy, AKMM BiTHOBJIEHO CBATKYBAaHHHA
Jua saxycHuKa BiTunsunu (axoi — Tiel, mio Oyua, 4u Tiel, mo e auHi?!). Tomy
3aJIMIIIAE€THCA HE3PO3YMIJIO: K MOKHA peaJslidyBaTy KOHCTUTYITHY HOPMY IIPO
icTopuyHy cBimOMicTb yKpaiHCBKOI HaIlii 3a omomoror Toro, 1110 ii isuyno
3HUITYBAJO?

Bigrak 3HauHI IPOABY HeYCBiTOMIIEHHA cebe AK YKPaiHIIiB, a iHIIIX eTHOCIB
— AK IMTOMOI YacCTMHM YKPaiHCBKOIO Jep:KaBOTBOPEHH:, IIPOTUCTABJIEHHA
nyxy OykBi OCHOBHOro 3aKOHY € IIOKa30BUM IJA NepsKaBu Ha 17-My porri
HesaJsexkHOCTi 1 11-my poui nii Korcrturynii. IIpore 11e He moBUMHHO OyTHU
BJIACTUBE JepJKaBi, IepeBakHa YacCTUHA IpoMagAH AKOI cBOIMM AiaMu
BUPA3HO JEMOHCTPYBaJIA 3aTaJIbHY IOJITUYHY KYJIbTYPY AEeMOKpaTii mij yac
,2IIoMapaH4eBoi peBoJtronii”. TyM caMMM BOHM OITOCEPEIKOBAHO IIiTBEPANIIN
darTruHy BigmaHicTh inesam, npuununaMm Y HP mono Bubopuoi gemoxparTii
(mo peui, suie micaa BubopiB 1 rpynua 1991 poxry, aki Bnepiie Oyan
BIU3HaHI 3aKOHHUMU ypsanoMm Y HP B exks3uiii, BiH lepeziaB cBOI IOBHOBAaYKEHHS
HOoBoOOpaHoMy IIpesunenToBi Yrpainn).
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Orsxe BcebiuHa IepeopieHTalliA MOJNITHKO-TIPABOBOI cucTeMn YKpainu
Ha KOPUCTH IIPMHUMITY BEPXOBEHCTBA IIpaBa, 3anodaTkoBaHa y 1990 - 1991
pokax i 3akpiniena Kouncturymiero Yrpaiun 1996 pory, npusBesa Jullle 10
ii (popMasIbHOTO OHOBJIEHHS, a He CyTHICHOT'O HAIIOBHEHHH, AKe 0 BiAIOoBiznaio
yMOBaM ITIOBHOITPABHOTO YIEHCTBA Y Kpainu B €sponeiicbkomy Corosiit HATO
(TobTo 3maTHOCTI HaIlil CHIOBiZyBaTM BMU3HAHI 3acany AeMoKparTii, cBobonu,
IOJIITMYHOI Ta IPaBOBOI KYyJIbTYypM, a Ha 3araj — €BPOIEVCbKUI piBeHb
IPaBOPO3YMIHHSA).

Y uiit njomuHi cynepedsuBUil BUMIp Aep:KaBOTBOPEHHS YIIOBLIBHIOE
BIIPOBAIKEHHA JNEeMOKPAaTUYHNUX IIpolieciB, 30inpurye 3HeBipy rpomMansdH
y miespmaTHICTb meps:kaBy 3abe3eunTy CTaJluil PO3BUTOK AeMOKparTii Ha
cBiTorAnHMX 3acanax Koncrurynii Yrpainu 1996 pory, Yrasy IIpesngenra
Yrpaimn ,,IIpo Jenbp CBobogn” Big 19 smcronazna 2005 pory, yXBaJeHOTO ,,3
MeTOI0 yTBePJKeHHA i1eaJsiiB cBo0OAM i TeMOKpaTii, BUXOBAaHHA Y I'POMaIAH
oYy TTSA HAIlOHAJBbHOI THOCTI, a TaK0K BPaxOBYIOUM iCTOpUYHE 3HAUYEHHS
peBoIOLiENX 1Toxin oceri 2004 pory” [20].

HeOesneuHicTh TaKOro cTaHy KOHCTUTYLIHMUX BiHOCMH — nBoicta. Y
BY3bKOMY CeHCi 3HauHa KijibKicTb HOpM KoHcTurynii € dgiktusHOIO, 60 He
BiATIOBiZIa€ peaJIbHNM CYCITIJIBHYM B3a€MIHAM, X04a CyTHICHA XapPaKTEePIUCTIKA
OcHOBHOTO 3aKOHY PO3KPVBAE €BPOIIEVICEKE PO3YMIHHA KOHCTUTYIIOHAJIIZMY.
Y IMPOKOMY PO3YyMIiHHI IOCBLA MUHYIMX 16 POKIB nep:KaBOTBOPEHHSA CBIIUNTD,
110 CHIaJINIMHA pallAHChKOI IIPaBOBOI 11€0JI0T11 € 3HaYHO KOHCEPBAaTUBHIIIION, HisK
11e ySIBJISIJIOCHA Ha YacC yXBaJIeHHA AKTY IIPOTOJIOIIEHHA He3aJIesKHOCTI YKpaiHL.
BinTak mBuaKo peaJsisyBaTy HOBY iI€O0JIOTiIO JepsKaBHOrO OYIiBHUIITBA,
ZIOMOI'TVICS HAITIOHAJILHOTO KOHCEHCYCY BUABUJIIOCT HEMOSKIIVIBIM, & IIOJITHKO-
IIPaBOBNIL ITPOIIEC 3iMCHIOETHCA IEPEBAYKHO B PYCJIi ITIOCTPAHCBKOTO, & He
YKPaiHCBKOTO Jep:KaBOTBOPEHHS.

ToMy JiIe TbCAIPO IOBTOTEPMIHOBY IIEPCIIEKTVBY CYICTEMHOTO BIIPOBAIXKEHHA
HOBITHBOT'O 32 CBOEI0 CYTHICTIO KOHCTUTYLIMIHOTO CBITOIIANY ¥ (PpOPMyBaHHI
Cy4aCHOI'0 IIOKOJIIHHSA HOJIITUYHOI, IpaBHUYOI, YIIPaBJiHCBKOI esiTH, He
3aaHTa’KOBAHOI MMHYJIMM. 332 YMOBY YCBIZIOMJIEHHS HasBHOTO KOH(IIKTY
Mi*K €BPOIIEJICBKOIO Ta PAAAHCHKOIO 11€0JI0TiAMIY, HAJIEXKHOTO IIPeCTaBJIEHHA
B OpraHax JepiKaBHOI BJjazy, MiClIeBOTO CaMOBPANYBaHHA, IHCTUTYIIAX
IPOMaJHCBKOTO CYCIIJIbCTBA, BOHA OyZe TOJIOBHMM HOCIEM JAEMOKPATUYIHIX
ninHocTedt Konetutynii Yxpainn 1996 poxry.

Opnak MacmITabHe BTIJIEHHA HEIO VX 3aca] y JePsKaBHO-IIPaBOBY IPAKTUKY
3aJIesKaTIIMe BeJIMKOIO MIpOIO BiJ] yCBiIOMJIEHHA YKPaiHCbKOIO IHTeJIIreHITi€I0
3araJjioM, OCBiTAHaMU-IIpaBHUKAMM 30KpeMa, AiaMeTpaJbHOI BiIMiHHOCTI
PanAHCBKOTO Ta YKPaiHCbKOTO KOHCTUTYIIIHOTO CBITOIJIALY, ITIOBUTIBHOTO 71
IPMPOIHOro Ipasa. JIuire crimparodnch Ha 0araToBiKOBY iCTOpii0 yKpaiHChKOro,
a He PaasgHCBKOIO JEP'KaBOTBOPEHH:A, BIKOPJMCTOBYIOUYN i€0JIOTIUHY
pyHKIII0 HAyKM KOHCTUTYI[IHOTO IIpaBa AK IHTEJIEKTYaJIbHNUI IIOIITOBX 10
HOBOI (pisocodpii BUKIaTaHHA, TOCHIIKEHHA Teopii i MpakKTUKM 3apy0iskHOTO
KOHCTUTYLIIOHANIBMY, 3L00yTKM YKPaiHCBKOr0o iHCTUTYTY HalliOHAJbHOI
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IIaM'ATi, BOHM 3MOKYTb CIIPUATHU IPUCKOPEHOMY (POPMYBaHHIO, & (DAKTUIHO
BiJIHOBJIEHHIO €BPOIIEIICHKOTO IPaBOPO3YMIHHA YKpaiHcbKoi Hallil.

3aBepIIIyoYM BIUCBITIEHHA IOPYIIEHOI IIPO0JIEeM) CBITOTJISAHOTO BUMIPY
KOHCTUTYLIHOrO IIpaBa, BaskKJMBO Bi3HAYNTN HacTynHe. TBopeHHA
CYBEPEHHUX JleprkaB O0yJI0 IPIOPUTETHUM HAIIPAMOM PO3BUTKY €BPOIIENCHKO]
crinbHOTN ¥ XX croJiTTi. Ha TakoMy reonoJiTHYHOMY TJIi IMBIIi3alliiHNX
3MiH ykpaincekuit Hapon 1918, 1919, 1939, 1941, 1991 pokiB ycBizoMJieHO
pobuB Bubip — MaTu caMmocTiitHy nep:kaBy. Lle € mincTaBOBMM CBigUYeHHAM
CTpaTerigyHoOro InparHeHHa YKpainm craTtu cyb’€KTOM CcydacHOro CBITYy,
peaJtizyBaTyl CBOE €BPOIIENICbKE ITOKJIMKAHHA.

Bonnouac nepiozn, npoTAromM AKoro YKpalHa yTBEPIIKYE CyBepeHITeT,
MiATBEpAsKYE I iHIIle — ICTOTHY CYIIepeuIMBICTh AepsKaBOTBOPUMX IIPOIIECiB.
CuiBBiZHOLIIEHHA IIMX YMHHUKIB y IIMPOKOMY XPOHOJIOTIYHOMY KOHTEKCTI Ja€
MOSKJIMBICTD IIPOBECTHU ICTOPMKO-IIPaBOBI TapaJiesti Misk HuMu (3 oraany Ha 90-
piuusa yrBopenHa YHP i SYHP, 75-piuusa rparezii ronogomopy, 100-piuusa Bix
nua HapomkenHAa T. Bynsou-Boposia, C. Bannepwu Ta inmii roBiseridi natu) Ta
IIPOZOBYKITH IIePEOCMYICIIEHHA JIOTIKY 7 TJIMOVHY CyCIIIJIBHUX TpaHCcopMaliii
KpPi3b IPM3My KOHCTUTYLIIIHOTO ITpaBa, Ke Ma€ BilirpaBaTi BU3HAYAJbHY POJIb
KaTaJsizaTopa (pyHIaMeHTaJbHIX 3MiH IIPaBOBOi cucTeMy YKpaiHm.

Y 3B’A3KYy 3 MM JAouigpHO Haragatyu npopodi ciaosa C. ITersropn. 10
TpaBHA 1926 pory, 3a 15 nuiB mo 3armbesi, BiH nucas: ,,fI Bipro i meBHNII,
o YkpaiHa, AK nepskasa, Oyzne. Moske He 3pas3y TaKOIO BEJMKOIO, K HAM
xXoTizock Ou, ase Oygze... Y MeHe HEMa€e po3UapyBaHHA Hi B HAIIIOMY HapoZi,
00 BiH € TakNil, AKUM 110TO 3p0ob1im 00CTaBUHM, HYaCOM CUJIBHIII 0 HBOTO, Hi
B JI0TO 34ATHOCTI IO CAaMOCTIMIHOTO *KUTTH, 00 117 31aTHICTL OyZie PO3BMBATICH
i aminaNTE ¥toro. Curtyaria, B AKiil BiH ONIMHMBCA CHOTOLHI, HE € Hi BiYHOO,
Hi Oe3HanifiHOO. 3MIHNUTH ii 0 IeBHOI MipM 3aJI€XKUTH 1 BiJ HAIpyKeHHA
BJIacHUX cuJl. Tpeba mpairoBaTyt HaJl IMM BCIM i KO3KHOMY — B Mipy #0T0 CuJI i
MoskJmBocTeit” [7, c. 39 - 40]. Ila mpoMoBuUCTa LyMKa 3 BITIM3HAHOTO MIHYJIOTO
I03BOJIAE 3OIMICHUTY IIPOEKIIII0 Ha CBOTOJIEHHS, Kpallle 3p03yMiTy Hag0aHHA
/I IPOPaXyHKY eP’KaBOTBOPEHHA, BBAsKAaTHU 11 IIEBHUM JOPOTOBKA30M Yy
ocTyni YKpaiHy Ha HIJIAXY PeaJibHOIO CTAHOBJIEHHA IIPABOBOI Jep:KaBu I
IPOMaAHCHKOTO CYCIIJIBCTBA, peaJisdallii IpMHIIMIIOBO HOBOI CBITOIVIALHOI
dismocoii KoHCTUTYIIITHOTO ITpaBa YKpaiHm.
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