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Ðåçþìå

Äàíà ñòàòòÿ ïðèñâÿ÷åíà íàäçâè÷àéíî àêòóàëüí³é òåìàòèö³ â ñó÷àñíîìó ïðàâîìó ïîë³ � âèëó÷åííþ çåìåëüíèõ ä³ëÿíîê çïðèâàòíî¿ âëàñíîñò³ äëÿ ñóñï³ëüíî¿ íåîáõ³äíîñò³. Ñàìà ñòàòòÿ ñòîñóºòüñÿ çàáåçïå÷åííÿ áàëàíñó ³íòåðåñ³â ì³æ ïðèâàòíèì òàïóáë³÷íèì ³íòåðåñîì ó ïðîöåñ³ âèëó÷åííÿ çåìåëüíèõ ä³ëÿíîê ³ç ïðèâàòíî¿ âëàñíîñò³ äëÿ ñóñï³ëüíî¿ íåîáõ³äíîñò³.Êëþ÷îâ³ ñëîâà: ïðèíöèï ïðîïîðö³éíîñò³, âèëó÷åííÿ çåìåëüíèõ ä³ëÿíîê ³ç ïðèâàòíî¿ âëàñíîñò³ äëÿ ñóñï³ëüíî¿ íå-îáõ³äíîñò³, áàëàíñ ³íòåðåñ³â.
Ðåçþìå

Äàííàÿ ñòàòüÿ ïîñâÿùåíà ÷ðåçâû÷àéíî àêòóàëüíîé òåìàòèêå â ñîâðåìåííîì ïðàâîì ïîëå � èçúÿòèþ çåìåëüíûõ ó÷àñòêîâèç ÷àñòíîé ñîáñòâåííîñòè äëÿ îáùåñòâåííîé íåîáõîäèìîñòè. Ñàìà ñòàòüÿ êàñàåòñÿ îáåñïå÷åíèÿ áàëàíñà èíòåðåñîâ ìåæäó ÷à-ñòíûì è ïóáëè÷íûì èíòåðåñîì â ïðîöåññå èçúÿòèÿ çåìåëüíûõ ó÷àñòêîâ èç ÷àñòíîé ñîáñòâåííîñòè äëÿ îáùåñòâåííîé íåîáõî-äèìîñòè.Êëþ÷åâûå ñëîâà: ïðèíöèï ïðîïîðöèîíàëüíîñòè, èçúÿòèå çåìåëüíûõ ó÷àñòêîâ èç ÷àñòíîé ñîáñòâåííîñòè äëÿ îáùåñò-âåííîé íåîáõîäèìîñòè, áàëàíñ èíòåðåñîâ.
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This article deals with a very timely topic � the land expropriation from private property for public necessity. This article appliesto ensure balance of interests between the private and public interests in the land expropriation from private property for public neces-sity. Key words: principle of proportionality, land expropriation from private property for public necessity, balance of interests.Îòðèìàíî 26.11.2010
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Êñåí³ÿ Ïåòð³âíà Øåðøóí, ñòóäåíòêà þðèäè÷íî-ãî ôàêóëüòåòó Çàêàðïàòñüêîãî äåðæàâíîãîóí³âåðñèòåòóÎÑÎÁËÈÂÎÑÒ² ÂÏÐÎÂÀÄÆÅÍÍß ²ÍÑÒÈÒÓÒÓ ÌÅÄ²ÀÖ²¯: ªÂÐÎÏÅÉÑÜÊÈÉ ÄÎÑÂ²ÄÏðîãðàìè â³äíîâíîãî ïðàâîñóääÿ âïðîâàäæóþòüñÿ ó êðà¿íàõ ªâðîïè ïî÷èíàþ÷è ç ñåðåäèíè 80-õ ðð.ÕÕ ñò. Ïåðøîþ ç ºâðîïåéñüêèõ êðà¿í öþ ïðîãðàìó ³í³ö³þâàëà Âåëèêîáðèòàí³ÿ. Ñüîãîäí³ ïðîãðàìè ïðèìè-ðåííÿ íå ëèøå óñï³øíî ôóíêö³îíóþòü â Íîðâåã³¿, Ô³íëÿíä³¿, Àâñòð³¿, Í³ìå÷÷èí³ òà Ôðàíö³¿, à é çàêð³ïëåí³ íàð³âí³ â³äïîâ³äíèõ íàö³îíàëüíèõ çàêîíîäàâñòâ. Â ³íøèõ êðà¿íàõ ªâðîïè ïåðøèìè êðîêàìè ó öüîìó íàïðÿì³áóëè ï³ëîòí³ ïðîåêòè ó Äàí³¿, Øâåö³¿, Í³äåðëàíäàõ, ²ðëàíä³¿, ²ñïàí³¿ òà ²òàë³¿. Ùîäî Óêðà¿íè, òî ó ðàìêàõ ïðî-ãðàìè «Ïðîçîð³ñòü òà åôåêòèâí³ñòü ñóäîâî¿ ñèñòåìè» Ðàäà ªâðîïè óêëàëà ç ãîëîâàìè Ãîñïîäàðñüêîãî ñóäó ì.Êèºâà, Â³ííèöüêîãî àïåëÿö³éíîãî àäì³í³ñòðàòèâíîãî ñóäó, Äîíåöüêîãî àïåëÿö³éíîãî àäì³í³ñòðàòèâíîãî ñóäóòà Á³ëîöåðê³âñüêîãî ì³æðàéîííîãî ñóäó äîìîâëåí³ñòü ïðî äîáðîâ³ëüíå çàñòîñóâàííÿ ïðîöåäóðè ìåä³àö³¿ âöèõ ñóäàõ1. Òàêèì ÷èíîì, ñïèðàþ÷èñü íà äîñâ³ä êðà¿í ªâðîïè, â³ò÷èçíÿíà ïðàêòèêà ïî÷èíàº ðóõàòèñü ó íà-ïðÿì³ âïðîâàäæåííÿ é àêòèâíîãî çàñòîñóâàííÿ òàê çâàíîãî «³íñòèòóòó ïðèìèðåííÿ». Ï³ä ïîíÿòòÿì «ìåä³àö³ÿ» ïðèéíÿòî ðîçóì³òè âèä àëüòåðíàòèâíîãî âðåãóëþâàííÿ ñïîð³â, ìåòîä âèð³øåí-íÿ ñïîð³â ³ç çàëó÷åííÿì ïîñåðåäíèêà (ìåä³àòîðà), ÿêèé äîïîìàãàº ñòîðîíàì êîíôë³êòó íàëàãîäèòè ïðîöåñ êî-ìóí³êàö³¿ ³ ïðîàíàë³çóâàòè êîíôë³êòíó ñèòóàö³þ òàêèì ÷èíîì, ùîá âîíè ñàì³ çìîãëè îáðàòè òîé âàð³àíòð³øåííÿ, ÿêèé çàäîâîëüíÿâ áè ³íòåðåñè ³ ïîòðåáè óñ³õ ó÷àñíèê³â êîíôë³êòó2. Ìåòîþ äàíîãî äîñë³äæåííÿ áóëî ïðîàíàë³çóâàòè ïåðåäîâèé äîñâ³ä ºâðîïåéñüêèõ êðà¿í ó ÷àñòèí³ çàïðî-âàäæåííÿ ìåä³àö³¿ ó êðèì³íàëüíîìó ïðàâ³, âèçíà÷èòè îñíîâí³ õàðàêòåðèñòèêè òà ïðèíöèïè ³íñòèòóòó â³äíîâ-
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íîãî ïðàâîñóääÿ, éîãî ïåðåâàãè ó ïîð³âíÿíí³ ç³ çâè÷àéíîþ ïðîöåäóðîþ âèð³øåííÿ ïðàâîâèõ ñïîð³â (ó ñóäî-âîìó ïîðÿäêó); îõàðàêòåðèçóâàòè ïåðñïåêòèâè çàïðîâàäæåííÿ ³íñòèòóòó ìåä³àö³¿ â Óêðà¿í³.Â îñòàíí³ äåñÿòü ðîê³â ó êðà¿íàõ ³ç ðîçâèíóòîþ ðèíêîâîþ åêîíîì³êîþ ìåä³àö³ÿ íàáóëà çíà÷íîãî ïîøè-ðåííÿ. Âèð³øåííÿ þðèäè÷íèõ ñóïåðå÷îê ó äîñóäîâîìó ïîðÿäêó, áåç âòðó÷àííÿ äåðæàâíèõ ñóäîâèõ ÷èàäì³í³ñòðàòèâíèõ îðãàí³â îñîáëèâî ïîïóëÿðí³ ïðè âèð³øåíí³ ñï³ðíèõ ïèòàíü, ùî ñòîñóþòüñÿ ïðàâà âëàñ-íîñò³. Àêòèâíî êîðèñòóþòüñÿ ïîñëóãàìè ìåä³àòîð³â ó Øâåéöàð³¿, Êàíàä³, êðà¿íàõ Áåí³ëþêñ. Ïðàâîâ³ íîðìèùîäî ïîçàñóäîâîãî âèð³øåííÿ ñïîð³â çàêð³ïëåí³ íà çàêîíîäàâ÷îìó ð³âí³ â ÑØÀ, Âåëèêîáðèòàí³¿, Àâñòð³¿,Áåëüã³¿, Ïîëüù³, Íîðâåã³¿, Ô³íëÿíä³¿. Íåîáõ³äí³ñòü ³íòåíñèâíîãî çàïðîâàäæåííÿ ³íñòèòóòó ìåä³àö³¿ â Óêðà¿í³,îáîâ�ÿçêîâ³ñòü çàêîíîäàâ÷îãî âèçíà÷åííÿ ïðîöåäóðè â³äíîâíîãî ïðàâîñóääÿ, ñòâîðåííÿ ñèñòåìè ´ðóíòîâíî¿òåîðåòè÷íî¿ ï³äãîòîâêè ïðîôåñ³éíèõ ìåä³àòîð³â òà ôàõîâî¿ þðèäè÷íî¿ ïðàêòèêè ó âèð³øåíí³ ñïîð³â øëÿõîììåä³àö³¿ çóìîâëþº àêòóàëüí³ñòü îáðàíî¿ òåìè.Íåçâàæàþ÷è íà àêòóàëüí³ñòü ïðîâåäåííÿ íàóêîâèõ äîñë³äæåíü ³íñòèòóòó ìåä³àö³¿, óêðà¿íñüêà þðèäè÷-íà íàóêà ïîêè ùî ïðèä³ëÿº íåäîñòàòíüî óâàãè äàíîìó ïèòàííþ. Ñüîãîäí³ äîñë³äæåííÿ, àíàë³ç ³ îáãîâîðåííÿ³íñòèòóòó ìåä³àö³¿ ñêîð³øå ñïðàâà ïðàêòèêóþ÷èõ þðèñò³â. Áåçóìîâíèì êðîêîì óïåðåä áóëî ïðîâåäåííÿ âãðóäí³ 2009 ð. Ì³æíàðîäíî¿ êîíôåðåíö³¿ «Ìåä³àö³ÿ â Óêðà¿í³: ïðàêòèêà çàñòîñóâàííÿ ñâ³òîâèõ òåíäåíö³é»(îðãàí³çàòîðè: ïîñò³éíî ä³þ÷èé Òðåòåéñüêèé ñóä ïðè Àñîö³àö³¿ «Òðåòåéñüêèé çàõèñò» (Êè¿â) òà IGC Centralex(Ëîíäîí). Ó÷àñíèêè êîíôåðåíö³¿ � ôàõ³âö³ ó ãàëóç³ ìåä³àö³¿ ç Óêðà¿íè, Ðîñ³¿ òà Âåëèêî¿ Áðèòàí³¿, ïðåäñòàâíè-êè âèêîíàâ÷î¿ òà ñóäîâî¿ âëàäè Óêðà¿íè òà âñ³, õòî ö³êàâèòüñÿ ³íñòèòóòîì ìåä³àö³¿ � îáì³íþâàëèñÿ äîñâ³äîì,ïðîïîíóâàëè øëÿõè çàïðîâàäæåííÿ ìåä³àö³¿ â Óêðà¿í³ ÿê åôåêòèâíîãî ïîçàñóäîâîãî ñïîñîáó ðîçâ�ÿçàííÿêîíôë³êò³â. Ðåãóëÿðíèì ñòàº ïðîâåäåííÿ «êðóãëèõ ñòîë³â» òà ñåì³íàð³â ç ìåä³àö³¿. Ïðè ïðîâåäåíí³ äàíîãîäîñë³äæåííÿ àâòîðîì áóëè âèêîðèñòàí³ ïðàö³ Õ. Áåñåìåðà, Ö. Øàìëèêàøâèëè, Á³ð Å. Äæ., Å. Ñò³ô,Åð³êà M. Ðóíåññîíà, M.-Ë. Ã³ òà ³í.Âäàþ÷èñü äî àíàë³çó çàêîíîäàâñòâà ó ñôåð³ ìåä³àö³¿ ðÿäó ºâðîïåéñüêèõ êðà¿í, íåîáõ³äíî äåòàëüí³øå çó-ïèíèòèñü íà ïðàâîâîìó äîñâ³ä³ Ôðàíö³¿, Íîðâåã³¿ òà Í³äåðëàíäàõ. Îòæå, ïî÷èíàþ÷è ç ñåðåäèíè 80-õ ó Ôðàíö³¿ çà ³í³ö³àòèâîþ ïðîêóðîð³â ïî÷èíàþòü ðåàë³çîâóâàòèñÿï³ëîòí³ ïðîåêòè, ñïðÿìîâàí³ íà ðîçâ�ÿçàííÿ êðèì³íàëüíèõ êîíôë³êò³â øëÿõîì ìåä³àö³¿. Þðèäè÷íèì ï³ä´ðóí-òÿì äëÿ âïðîâàäæåííÿ äàíî¿ ïðàêòèêè ñòàëè ñòàòò³ 40, 41 Êðèì³íàëüíî-ïðîöåñóàëüíîãî êîäåêñó (ñòàòò³ ïðèé-íÿò³ â 1993 ð.), çã³äíî ç ÿêèìè ïðîêóðîð ìàº ïðàâî �âèð³øóâàòè, ÿê³ êðîêè çàñòîñóâàòè� ùîäî êîíêðåòíî¿ñïðàâè3. Êð³ì òîãî ïðîêóðîð º ïðàâî÷èííèì �äî ïî÷àòêó ñóäîâîãî ïðîâàäæåííÿ ïî ñïðàâ³, çà çãîäîþ ñòîð³í,óäàòèñÿ äî çàñòîñóâàííÿ ïðîöåäóðè ìåä³àö³¿, ÿêùî, íà äóìêó ïðîêóðîðà, öå äîïîìîæå çàáåçïå÷èòè â³äøêîäó-âàííÿ çáèòê³â ïîòåðï³ëîìó; óñóíóòè ïåðåøêîäè, ïîâ�ÿçàí³ ç ïîðóøåííÿì çàêîíó; ðåàá³ë³òóâàòè ³íäèâ³äà. Ïîñëóãà ìåä³àö³¿ ó Ôðàíö³¿ äîñòóïíà ÿê äëÿ íåïîâíîë³òí³õ, òàê ³ äëÿ ïîâíîë³òí³õ ïðàâîïîðóøíèê³â. Çà-êîíîäàâñòâîì äîçâîëÿºòüñÿ ïðÿìà ³ íåïðÿìà ôîðìè ìåä³àö³¿. Áàæàíèì ðåçóëüòàòîì º äîñÿãíåííÿ óãîäè,çã³äíî ç ÿêîþ ïðàâîïîðóøíèê âèçíàº ñâîþ âèíó òà ìàòåð³àëüíî â³äøêîäîâóº çàâäàí³ çáèòêè BBB. ßêèì áèíå áóâ ðåçóëüòàò ïðîöåäóðè, ïðî íüîãî ïîâ³äîìëÿþòü ïðîêóðîðà, ÿêèé ³ ïðèéìàº ð³øåííÿ ùîäî â³äêðèòòÿ ÷èçàêðèòòÿ êðèì³íàëüíî¿ ñïðàâè. Ïîñëóãó ïðèìèðåííÿ íàäàþòü àñîö³àö³¿ ñóïðîâîäó ïîòåðï³ëèõ òà ïðèâàòí³ ìåä³àòîðè, ÿê³ àêðåäèòîâàí³ì³ñöåâèì ïðîêóðîðîì òà ìàþòü êîíòðàêò ç Ì³í³ñòåðñòâîì þñòèö³¿. Ïèòàííÿ ñï³ëüíî¿ âçàºìîä³¿ òà ñïåöèô³êèïðîâåäåííÿ ïðîãðàì ïðèìèðåííÿ óçãîäæóþòüñÿ ì³æ íàäàâà÷àìè ïîñëóãè ïðèìèðåííÿ òà ïðîêóðîðàìè íàì³ñöåâîìó ð³âí³3. Ðîáîòà àñîö³àö³é òà ïðèâàòíèõ ìåä³àòîð³â îïëà÷óºòüñÿ ç öåíòðàëüíèõ ôîíä³â (äåðæàâíèé,ì³ñöåâèé áþäæåòè). Ïîñëóãà ìåä³àö³¿ íàäàºòüñÿ ó÷àñíèêàì áåçêîøòîâíî. Âàðòî çàóâàæèòè, ùî á³ëüø³ñòüìåä³àòîð³â (70 %) º âîëîíòåðàìè. Íàâ÷àííÿ ìåä³àòîð³â íå º îáîâ�ÿçêîâèì. Îäíàê, á³ëüø³ñòü ìåä³àòîð³â, ùîïðàöþþòü â àñîö³àö³ÿõ (81 %), ïðîéøëè ´ðóíòîâíó ï³äãîòîâêó, îñê³ëüêè â³ä ð³âíÿ ÿêîñò³ íàäàííÿ ïîñëóãèïðèìèðåííÿ çàëåæèòü àêðåäèòàö³ÿ àñîö³àö³¿, à îòæå ³ ¿¿ ô³íàíñóâàííÿ. Òåîðåòè÷íîþ ï³äòðèìêîþ ðîçâèòêó ìåä³àö³¿ ó Ôðàíö³¿ çàéìàºòüñÿ Íàö³îíàëüíèé ³íñòèòóò ìåä³àö³¿ òàäîïîìîãè ïîòåðï³ëèì. ²íñòèòóò êîîðäèíóº ðîáîòó 160 ñëóæá, íàäàº äîïîìîãó ïîòåðï³ëèì, äîïîìàãàº ðîçðîá-ëÿòè ì³ñöåâ³ ïðîãðàìè, ñï³âïðàöþº ç ì³ñöåâèìè îðãàíàìè óïðàâë³ííÿ, ïðîâîäèòü äîñë³äæåííÿ. Íèì òàêîæáóëî ðîçðîáëåíî åòè÷íèé êîäåêñ, ÿêèé ðåãóëþº ð³çí³ àñïåêòè ìåä³àö³¿.Ìåä³àö³ÿ ó Ôðàíö³¿ âêëþ÷àº òàê³ îñíîâí³ åòàïè: � ï³äãîòîâ÷èé � îáì³í ³íôîðìàö³ºþ ì³æ ïðîêóðîðîì ³ àñîö³àö³ºþ, àíàë³ç êîíôë³êòó, ïîïåðåäíÿ ðîáîòà çñòîðîíàìè;� ìåä³àö³ÿ � ì³ñòèòü äâà åòàïè: áåçïîñåðåäíüî ïðîöåäóðà ïðèìèðåííÿ òà óêëàäàííÿ óãîäè;� çàêðèòòÿ ñïðàâè òà ¿¿ îö³íêà � àñîö³àö³ÿ àáî ïðèâàòíèé ìåä³àòîð ïåðåäàþòü ïðîêóðîðó îô³ö³éíèé çâ³òïðî ïðîöåäóðó ìåä³àö³¿ òà ¿¿ ðåçóëüòàòè. Ó 1995 ð. ó Ôðàíö³¿ áóëî ïðîâåäåíî áëèçüêî 33 600 ìåä³àö³é. Ç íèõ 60 % ïðîâåëè àñîö³àö³¿, 40% � ïðè-âàòí³ ìåä³àòîðè. Ùîäî âèä³â êðèì³íàëüíèõ ïðàâîïîðóøåíü, ÿê³ âèð³øóâàëèñÿ øëÿõîì ïðèìèðåííÿ, òî ïîíàä50% � öå çëî÷èíè ïðîòè îñîáèñòîñò³, ùå áëèçüêî 30 % � çëî÷èíè ïðîòè âëàñíîñò³. Ìàéæå 55 % ïåðåäàíèõñïðàâ çàê³í÷èëèñÿ óêëàäàííÿì óãîäè ì³æ ñòîðîíàìè, ó 30 % � ìåä³àö³ÿ áóëà íåóñï³øíîþ, òîáòî, óãîäó íå áó-ëî óêëàäåíî3. Çàñëóãîâóº òàêîæ íà óâàãó çàêîíîäàâ÷èé äîñâ³ä ó ÷àñòèí³ çàïðîâàäæåííÿ ³íñòèòóòó ìåä³àö³¿ ùå îäí³º¿ºâðîïåéñüêî¿ êðà¿íè � Í³äåðëàíä³â. Çàêîíîäàâñòâî ö³º¿ êðà¿íè ïåðåäáà÷àº ìîæëèâ³ñòü çàñòîñóâàííÿ ìåä³àö³¿ó âèïàäêàõ ñêîºííÿ çëî÷èí³â íåïîâíîë³òí³ìè (ñò. 77 à Êðèì³íàëüíîãî êîäåêñó, 1994 ð.) òà ïîâíîë³òí³ìè (Äè-ðåêòèâà ïðî îï³êó ïîòåðï³ëèõ, 1995 ð.). Îäíàê, êîíêðåòí³ ìåõàí³çìè ïðîâàäæåííÿ ïðîãðàìè ïðèìèðåííÿ óçàêîíîäàâñòâ³ íå âèçíà÷åí³. 
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Ñüîãîäí³ â Í³äåðëàíäàõ ä³º 4 ïðîãðàìè â³äíîâíîãî ïðàâîñóääÿ. Ïåðøà ç íèõ � îð³ºíòîâàíà íà íåïî-âíîë³òí³õ ïðàâîïîðóøíèê³â ³ º àëüòåðíàòèâîþ êðèì³íàëüíîìó ðîçãëÿäó ñïðàâè4. Çàçâè÷àé ñïðàâè íà ïðèìè-ðþâàëüíó ïðîöåäóðó ïåðåäàº ïîë³ö³ÿ. Çà ðåçóëüòàòàìè ïðîâåäåííÿ öüîãî âèäó ìåä³àö³¿ ìîæå áóòè ïðèéíÿòåð³øåííÿ ïðî âèêîíàííÿ ïðàâîïîðóøíèêîì ãðîìàäñüêèõ ðîá³ò, ó÷àñòü â îñâ³òíüîìó ïðîåêò³ òà ìàòåð³àëüíóêîìïåíñàö³þ çáèòê³â, çàâäàíèõ ïîòåðï³ëîìó. Ïðîãðàìà äëÿ íåïîâíîë³òí³õ ïîøèðþºòüñÿ íà íåòÿæê³ òà ñåðåä-íüîãî ð³âíÿ òÿæêîñò³ çëî÷èíè, ó÷àñòü ó ìåä³àö³¿ îáîâ�ÿçêîâî óçãîäæóºòüñÿ ç ïðîêóðîðîì. Ó ðàç³ óêëàäàííÿóãîäè, ñóäîâå ïðîâàäæåííÿ ïðèïèíÿºòüñÿ.Ñëóæáà ìåä³àö³¿ ñòåæèòü çà âèêîíàííÿì óãîäè. Òðè ³íø³ ïðîãðàìè ñòîñóþòüñÿ ïîâíîë³òí³õ ïðàâîïîðóø-íèê³â. Ìåä³àö³ÿ ì³æ ñóñ³äàìè � ôóíêö³îíóº íà ð³âí³ îô³ñ³â ïðîêóðîð³â, îð³ºíòîâàíà íà âðåãóëþâàííÿ íåçíà÷-íèõ ïðàâîïîðóøåíü ó ñîö³àëüíî íåáëàãîïîëó÷íèõ ðàéîíàõ. Ìåä³àö³ÿ çà âèìîãîþ, ïåðø çà âñå, îð³ºíòîâàíàíà ïîòåðï³ëèõ ³ ìîæå çàñòîñîâóâàòèñÿ íà áóäü-ÿê³é ñòàä³¿ êðèì³íàëüíîãî ïðîâàäæåííÿ ó ñïðàâàõ áóäü-ÿêî¿ñêëàäíîñò³. ßêùî ïðàâîïîðóøåííÿ íå äóæå ñåðéîçíå, óñï³øíà ìåä³àö³ÿ ç â³äøêîäóâàííÿì çáèòê³â âåäå äî çà-êðèòòÿ ñïðàâè. Â ³íøèõ âèïàäêàõ ðåçóëüòàò ìåä³àö³¿ âïëèâàº íà ð³øåííÿ ñóäó. Òðåò³é ð³çíîâèä ïðîãðàì �â³äíîâíà ìåä³àö³ÿ, ÿêà ïðîâîäèòüñÿ çà ïðîõàííÿì îäí³º¿ ³ç ñòîð³í êðèì³íàëüíîãî êîíôë³êòó çà óìîâè çãîäè³íøî¿ ñòîðîíè. Äàíà ïðîöåäóðà ïðîâîäèòüñÿ ï³ñëÿ âèíåñåííÿ âèðîêó, îð³ºíòîâàíà íà ïîòåðï³ëîãî òà ïðàâî-ïîðóøíèêà ³ ïåðåäáà÷àº ò³ëüêè íåìàòåð³àëüíó êîìïåíñàö³þ. Â³äíîâíà ìåä³àö³ÿ íå çì³íþº âèðîêó äëÿ ïðàâî-ïîðóøíèêà. Çà ðåàë³çàö³þ òà ô³íàíñóâàííÿ ïðîãðàì ìåä³àö³¿ â³äïîâ³äàº Ì³í³ñòåðñòâî þñòèö³¿, Ì³í³ñòåðñòâîâíóòð³øí³õ ñïðàâ òà ìóí³öèïàë³òåòè. Á³ëüø³ñòü ïðîãðàì ìåä³àö³¿ ìàþòü öåíòðàëüí³ îô³ñè, ùî çàéìàþòüñÿàäì³í³ñòðóâàííÿì ³ îñâ³òîþ, òà ì³ñöåâ³ ïðåäñòàâíèöòâà, ÿê³ áåçïîñåðåäíüî íàäàþòü ïîñëóãè3. Ïðîãðàìóâ³äíîâíî¿ ìåä³àö³¿ ðåàë³çîâóþòü äâ³ îðãàí³çàö³¿ ï³äòðèìêè ïîòåðï³ëèõ, ÿê³ ô³íàíñóþòüñÿ Ì³í³ñòåðñòâîì þñ-òèö³¿. Óñ³ ìåä³àòîðè ìàþòü ïðîéòè ñïåö³àëüíó ï³äãîòîâêó, çàçâè÷àé â ²íñòèòóò³ ìåä³àö³¿ Í³äåðëàíä³â, ï³ñëÿ ÷î-ãî ¿õ ìîæóòü íàéìàòè ì³ñöåâ³ ñëóæáè. Çà äàíèìè 1998 ð., áóëî ïðîâåäåíî 22 000 ìåä³àö³é äëÿ íåïîâíîë³òí³õ. Â 2000 ð. âäàëîñÿ ïðîâåñòè 5000ìåä³àö³é çà âèìîãîþ. Ç 1997 ð. äî 2000 ð. íà ïðîâåäåííÿ â³äíîâíî¿ ìåä³àö³¿ íàä³éøëî 121 çàÿâêà ³ 58 âèïàäê³âìîæíà ââàæàòè óñï³øíèìè. ²íøîþ êðà¿íîþ, äå â³äíîâíå ïðàâîñóääÿ ôóíêö³îíóº íà äîñòàòíüî âèñîêîìó ð³âí³ º Íîðâåã³ÿ. Ìåä³àö³ÿ ì³æ ïîòåðï³ëèì ³ ïðàâîïîðóøíèêîì ó Íîðâåã³¿ ïî÷àëàñÿ ç äâîõ ïîä³é ñåðåäèíè 1970-õ ðð.:ëåêö³¿ Í. Êð³ñò³ «Êîíôë³êòè ÿê âëàñí³ñòü» òà çâ³òó óðÿäó ùîäî íåïîâíîë³òí³õ ïðàâîïîðóøíèê³â ³ ñèñòåìèêðèì³íàëüíîãî ïðàâîñóääÿ. Íàñë³äêîì öüîãî ñòàëî âïðîâàäæåííÿ ïåðøîãî åêñïåðèìåíòàëüíîãî ïðîåêòó çìåä³àö³¿ äëÿ íåïîâíîë³òí³õ ïðàâîïîðóøíèê³â óæå â 1981 ð. Ïðîåêò áóâ óñï³øíèì, ïîä³áíèé äîñâ³ä ïîøèðþ-âàâñÿ íà âñþ êðà¿íó ³, íàïðèêëàä, ó 1989 ð. 81 ç 435 íîðâåçüêèõ ìóí³öèïàë³òåò³â ï³äòðèìóâàëè íàäàííÿ ïî-ñëóã ìåä³àö³¿ ó ñâîºìó ðàéîí³. Ç 1991 ð. ïîñëóãà ìåä³àö³¿ ñòàº äîñòóïíîþ ³ äëÿ ïîâíîë³òí³õ ïðàâîïîðóøíèê³â. Çàêîíîäàâñòâî, ùî ðåãóëþº ìåä³àö³þ ì³æ ïîòåðï³ëèì ³ ïðàâîïîðóøíèêîì, âêëþ÷àº Àêò ïðî ìóí³öè-ïàëüí³ ðàäè ìåä³àö³¿, 1991 ð., Ïîñòàíîâè 1992 ð., Öèðêóëÿð 1993 ð., ðîçä³ëè 71à òà 72 Êðèì³íàëüíî-ïðîöåñó-àëüíîãî êîäåêñó 1998 ð. íàä³ëÿþòü ïðîêóðîðà ïîâíîâàæåííÿìè íàïðàâëÿòè ï³äõîäÿù³ ñóäîâ³ ñïðàâè íàìåä³àö³þ òà ïðèïèíÿòè ïîäàëüø³ ä³¿ ïðîòè ïðàâîïîðóøíèêà. Óñÿ ìåä³àö³ÿ â Íîðâåã³¿ ïåðåáóâàº ï³ä þðèñäèêö³ºþ ìóí³öèïàëüíèõ ðàä ìåä³àö³¿, ä³ÿëüí³ñòü ÿêèõ ïîøè-ðþºòüñÿ íà öèâ³ëüí³ òà êðèì³íàëüí³ êîíôë³êòè. Ìåä³àö³ÿ â Íîðâåã³¿ � öå, ïåðø çà âñå, ì³ðà âèïðàâëåííÿ.Ìåä³àö³ÿ º àëüòåðíàòèâíîþ â³äíîñíî îô³ö³éíîãî êðèì³íàëüíîãî ïåðåñë³äóâàííÿ. ¯¿ îñíîâíà ìåòà � çàïîá³ãà-òè ïîâòîðíîìó ïðàâîïîðóøåííÿ. Íà ìåä³àö³þ ïåðåäàþòüñÿ ñïðàâè, äå ÷³òêî âèçíà÷åíî ô³ãóðó ïîòåðï³ëîãî,ï³ñëÿ çàâåðøåííÿ ïîë³öåéñüêîãî ðîçñë³äóâàííÿ. Çã³äíî ç ÷èííèì çàêîíîäàâñòâîì ïåðåäàâàííÿ ñïðàâ â³äáó-âàºòüñÿ ó òèõ âèïàäêàõ, êîëè âëàäà âèð³øèëà ïðèïèíèòè ñóäîâå ïåðåñë³äóâàííÿ, àáî êîëè ïðàâîïîðóøåííÿ ºíåçíà÷íèì, âèíà ïðàâîïîðóøíèêà ìàº áóòè äîâåäåíà. Ìåä³àö³ÿ â³äáóâàºòüñÿ çà óìîâè, ùî îáèäâà ó÷àñíèêèêðèì³íàëüíî¿ ñèòóàö³¿ ïîãîäèëàñÿ íà ìåä³àö³þ ³ ïîë³ö³ÿ àáî âëàäà äàëè çãîäó íà ïðîâåäåííÿ ïðîöåäóðè.Óñï³øíà ìåä³àö³ÿ çàê³í÷óºòüñÿ ìåä³àö³éíîþ óãîäîþ � öå îçíà÷àº çàêðèòòÿ êðèì³íàëüíî¿ ñïðàâè. Â ³íøîìóâèïàäêó âëàäà ìàº ïðàâî ïîíîâèòè ñóäîâó ñïðàâó. ×èííèì çàêîíîäàâñòâîì ïåðåäáà÷åíî íàÿâí³ñòü ðàä ìåä³àö³¿ ïðè êîæíîìó ìóí³öèïàë³òåò³. Ä³ÿëüí³ñòüðàä áàçóºòüñÿ íà îäíàêîâèõ ïðèíöèïàõ. Ô³íàíñóâàííÿ òà àäì³í³ñòðóâàííÿ ïðîãðàì ìåä³àö³¿ çä³éñíþºòüñÿÌ³í³ñòåðñòâîì ñîö³àëüíèõ ñïðàâ òà Ì³í³ñòåðñòâîì þñòèö³¿, ì³ñöåâ³ îðãàíè ðîçïîä³ëÿþòü êîøòè òà êîíòðî-ëþþòü ä³ÿëüí³ñòü ðàä ìåä³àö³¿ BBB. Ðàäè ìåä³àö³¿ çàçâè÷àé ìàþòü ó ñâîºìó øòàò³ îïëà÷óâàí³ ïîñàäè êîîð-äèíàòîðà, ê³ëüêîõ àäì³í³ñòðàòèâíèõ ïðàö³âíèê³â òà âîëîíòåð³â-ìåä³àòîð³â, ÿê³ îòðèìóþòü íåâåëèêó ïîãîäèí-íó âèíàãîðîäó çà ñâîþ ïðàöþ. Äëÿ ó÷àñíèê³â ìåä³àö³ÿ º áåçïëàòíîþ. Ñüîãîäí³ â Íîðâåã³¿ ïðàöþþòü áëèçüêî700 ìåä³àòîð³â, ÿêèõ ïðèçíà÷àþòü íà 4 ðîêè. Ìåä³àòîðè íå ìàþòü ñïåö³àëüíî¿ îñâ³òè. Îäíàê, îáîâ�ÿçêîâèìèóìîâàìè äëÿ ðîáîòè ìåä³àòîðîì º â³ê (ñòàðøå 18 ðîê³â), íàÿâí³ñòü âèáîð÷îãî ïðàâà, â³äñóòí³ñòü ñóäèìîñò³ ³ïðîõîäæåííÿ ï³äãîòîâ÷îãî òðåí³íãó. Ð³øåííÿ ùîäî ïåðåäà÷³ ñïðàâè íà ìåä³àö³þ ïðèéìàþòü îðãàíè âëàäè, ó ðàç³ ïîçèòèâíîãî ð³øåííÿ ñïðà-âà ïåðåäàºòüñÿ íà òåðì³íîâå ïîë³öåéñüêå äîðîçñë³äóâàííÿ ³ ò³ëüêè ï³ñëÿ öüîãî � íà ìåä³àö³þ. Ñàì ïðîöåñìåä³àö³¿, âêëþ÷àþ÷è êîíòðîëü íàä âèêîíàííÿì ð³øåííÿ, íàëåæèòü ðàäàì ìåä³àö³¿. Çàêîíîäàâñòâîì ïåðåäáà-÷åí³ çàãàëüí³ ïàðàìåòðè ïðîâåäåííÿ ìåä³àö³¿, ñòðîêè ïðîâåäåííÿ ïðîöåäóðè ìîæóòü âàð³þâàòè çàëåæíî â³äñêëàäíîñò³ ñïðàâè. Ó Íîðâåã³¿ ïåðåäáà÷åíî ïðîâåäåííÿ ò³ëüêè ïðÿìî¿ ìåä³àö³¿. Ìåòîþ ìåä³àö³¿ º äîñÿãíåííÿòà âèêîíàííÿ óãîäè. Óãîäó ï³äïèñóþòü óñ³ ó÷àñíèêè ïðîöåäóðè, êîï³ÿ äîäàºòüñÿ äî ìàòåð³àë³â ñïðàâè. Ó ïåð³îä ç 1995 ð. äî 1998 ð. íà ìåä³àö³þ áóëî íàïðàâëåíî 3000 êðèì³íàëüíèõ ñïðàâ. 65 % � öå ïðàâî-ïîðóøåííÿ íåïîâíîë³òí³õ. Íàéá³ëüø ïîøèðåí³ êàòåãîð³¿ ñïðàâ, ùî ïåðåäàâàëèñÿ íà ìåä³àö³þ � ìàãàçèíí³358
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êðàä³æêè (26 %), êðàä³æêè (16 %), õóë³ãàíñòâî (19 %). Óêëàäàííÿ óãîäè â³äáóëîñÿ ó 93 % âèïàäê³â, ó 94 %äîñÿãíóò³ óãîäè âèêîíóâàëèñÿ. Á³ëüø³ñòü óãîä ïåðåäáà÷àëè ãðîøîâó êîìïåíñàö³þ (41 %) àáî êîìïåíñàö³þ óâèãëÿä³ ðîá³ò íà êîðèñòü ïîòåðï³ëîãî (24 %)3.Ïðàâîâèé àíàë³ç äîñâ³äó êðà¿í ªâðîïè ñâ³ä÷èòü, ùî âïðîâàäæåííÿ ìåä³àö³¿ â Óêðà¿í³ ïîòðåáóº âäîñêî-íàëåííÿ çàêîíîäàâñòâà, ÿêå ðåãóëþº ïðîöåñ âèð³øåííÿ ñïîð³â àëüòåðíàòèâíèìè ìåòîäàìè. ×èííå çàêîíîäàâ-ñòâî âæå ìàº îñíîâè äëÿ çàïðîâàäæåííÿ ìåä³àö³¿ � çîêðåìà, öå ³íñòèòóò ïðèìèðåííÿ â ïðîöåñóàëüíîìó çàêî-íîäàâñòâ³ ñò. 175 Öèâ³ëüíîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè, ñò. 78 Ãîñïîäàðñüêîãî ïðîöåñóàëüíîãî êîäåê-ñó Óêðà¿íè, ÿê³ ðåãëàìåíòóþòü óêëàäàííÿ ì³æ ñòîðîíàìè ñóäîâîãî ïðîöåñó ìèðîâî¿ óãîäè ç ìåòîþ âðåãóëþ-âàííÿ ñïîðó íà îñíîâ³ âçàºìíèõ ïîñòóïîê1. ²íøà ñèòóàö³ÿ ó êðèì³íàëüíîìó ïðîöåñ³, õî÷à òàì òàêîæ çàñòîñî-âóºòüñÿ ³íñòèòóò ïðèìèðåííÿ. Çîêðåìà, ñò.ñò. 145 ³ 146 Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè âèçíà÷àþòü ï³äñòàâèçâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ó çâ�ÿçêó ç ä³ºâèì êàÿòòÿì òà ïðèìèðåííÿì âèííîãî ç ïî-òåðï³ëèì. Âïðîâàäæåííþ ìåä³àö³¿ çàâàæàþòü â³äñóòí³ñòü ðåãëàìåíòàö³¿ öüîãî ïðîöåñó â çàêîíîäàâ÷èõ àêòàõ òà îá-ìåæåíå êîëî ïðàâ, äî ÿêèõ ìîæíà çàñòîñóâàòè çàçíà÷åíèé ìåòîä. Ñàìå òîìó Ì³í³ñòåðñòâî þñòèö³¿ Óêðà¿íèðîçðîáèëî ïðîåêò Çàêîíó «Ïðî ìåä³àö³þ (ïîñåðåäíèöòâî) ó êðèì³íàëüíèõ ñïðàâàõ». Áåçóìîâíî, âäàþ÷èñü äîàíàë³çó ºâðîïåéñüêîãî çàêîíîäàâñòâà, íåìîæëèâî áóëî îìèíóòè çàçíà÷åíèé âèùå çàêîíîïðîåêò. Àäæå â³íâèçíà÷àº òàê³ îñíîâí³ åëåìåíòè ìåä³àö³¿, ÿê ïðèíöèïè ìåä³àö³¿ (äîáðîâ³ëüí³ñòü, êîíô³äåíö³éí³ñòü, íåóïåðåä-æåí³ñòü, ð³âí³ñòü ñòîð³í.); ïðàâà òà îáîâ�ÿçêè ìåä³àòîðà òà ñòîð³í; êâàë³ô³êàö³éí³ âèìîãè äî îñîáè-ìåä³àòî-ðà; âëàñíå ïðîöåäóðó ìåä³àö³¿; ïðàâîâèé ñòàòóñ îá�ºäíàíü ìåä³àòîð³â òà ³í.Òàêèì ÷èíîì, ïðîàíàë³çóâàâøè çàêîíîäàâñòâî ºâðîïåéñüêèõ êðà¿í, ìîæíà çðîáèòè òàê³ âèñíîâêè: � ³íñòèòóò â³äíîâíîãî ïðàâîñóääÿ ÿê íîâèé ï³äõ³ä ðåàãóâàííÿ íà çëî÷èí ó ªâðîï³ çàñòîñîâóºòüñÿ âæåáëèçüêî 30 ðîê³â;� îäíèì ³ç íàéâ³äîì³øèõ ³íñòðóìåíò³â â³äíîâíîãî ïðàâîñóääÿ º ïðîãðàìà ïðèìèðåííÿ ïîòåðï³ëèõ òàïðàâîïîðóøíèê³â ó êðèì³íàëüíèõ ñïðàâàõ, à ñàìå çàñòîñóâàííÿ ìåä³àö³¿. Ó êðèì³íàëüíîìó ñóäî÷èíñòâ³ìåä³àö³ºþ ì³æ ïîòåðï³ëèì ³ ïðàâîïîðóøíèêîì º ïðîöåäóðà, çàâäÿêè ÿê³é ïîòåðï³ëèé òà îáâèíóâà÷åíèé(ï³äñóäíèé) çà îáîï³ëüíîþ çãîäîþ òà çà äîïîìîãîþ òðåòüî¿ ñòîðîíè ÿê ïîñåðåäíèêà � ìåä³àòîðà � ìîæóòü äî-ñÿãòè çãîäè ùîäî â³äøêîäóâàííÿ çàâäàíî¿ øêîäè òà ïðèìèðèòèñÿ;� îñíîâíèìè õàðàêòåðèñòèêàìè ìåä³àö³¿ º åêîíîì³ÿ ÷àñó òà êîøò³â, äîáðîâ³ëüí³ñòü òà ñàìîâèçíà÷åííÿ;� á³ëüø³ñòü æå êðà¿í ªâðîïè, íà ïðèêëàä³ ÿêèõ äîö³ëüí³øå âïðîâàäæóâàòè öåé ³íñòèòóò ó â³ò÷èçíÿíóïðàâîâó ñèñòåìó, çàñòîñîâóþòü ³íòåãðîâàíèé ï³äõ³ä, ùî ïîëÿãàº â òîìó, ùî ìåä³àö³¿ º ÷àñòèíîþ ñèñòåìèîô³ö³éíîãî êðèì³íàëüíîãî ñóäî÷èíñòâà ³ ìîæå çàñòîñîâóâàòèñü íà áóäü-ÿê³é ñòàä³¿ ïðîöåñó, â òîìó ÷èñë³ íàñòàä³¿ âèêîíàííÿ âèðîêó;� ïåðøèì êðîêîì íàö³îíàëüíîãî çàêîíîäàâñòâà ó íàïðÿì³ âïðîâàäæåííÿ ³íñòèòóòó ïðèìèðåííÿ º ïðî-åêò Çàêîíó Óêðà¿íè «Ïðî ìåä³àö³þ (ïîñåðåäíèöòâî) ó êðèì³íàëüíèõ ñïðàâàõ», ÿêèé ïðîïîíóº âèçíà÷èòè îñ-íîâí³ çàñàäè ïðîâåäåííÿ ìåä³àö³¿, âñòàíîâèòè âèìîãè äî ìåä³àòîð³â, îêðåñëèòè êîëî ¿õí³õ ïðàâ òà îáîâ�ÿçê³â,âèçíà÷èòè ïîðÿäîê îïëàòè ïðàö³, ñîö³àëüíîãî òà ïåíñ³éíîãî çàáåçïå÷åííÿ, à òàêîæ îïîäàòêóâàííÿ äîõîä³âìåä³àòîð³â. Õî÷à äàíèé çàêîíîïðîåêò ìàº ñâî¿ íåäîë³êè (öå, çîêðåìà ñòîñóºòüñÿ âïðîâàäæåííÿ ìåä³àö³¿ óêðèì³íàëüíîìó ïðîöåñ³ � ïðîöåäóðè ïðèìèðåííÿ ì³æ ïîòåðï³ëèì òà îáâèíóâà÷åíèì), àëå â³í ñâ³ä÷èòü âæåïðî ïî÷àòîê ðîáîòè íàä ñòàíîâëåííÿì öüîãî ³íñòèòóòó ó â³ò÷èçíÿíîìó çàêîíîäàâñòâ³. Ñïèðàþ÷èñü íà ïðî-àíàë³çîâàíó ïðàêòèêó êðà¿í ªâðîïè, ìîæíà çàïåâíèòè, ùî ìåä³àö³ÿ íå ëèøå ìàº ïðàâî, à é ïîâèííà ìàòèì³ñöå â óêðà¿íñüê³é ïðàâîâ³é ñèñòåì³. 
1 Îñèïîâ À. Ã. Ìåä³àö³ÿ â Óêðà¿í³: ïðàêòèêà çàñòîñóâàííÿ ñâ³òîâèõ òåíäåíö³é.[Åëåêòðîííèé ðåñóðñ]. � Ðåæèì äîñòóïó äîðåñóðñó: http://osipov.kiev.ua/novosti/3772-mediaciya-v-ukrayini-praktika-zastosuvannya.html2 http://uk.wikipedia.org/wiki/Ìåä³àö³ÿ3 Ãîðîâà À. Ïðèêëàäè ³ñíóþ÷èõ ïðîãðàì â³äíîâíîãî ïðàâîñóääÿ â ³íøèõ êðà¿íàõ. [Åëåêòðîííèé ðåñóðñ]. � Ðåæèì äîñòó-ïó äî ðåñóðñó: ðttp://www.scourt.gov.ua/clients/vs.nsf4 Ìåä³àö³ÿ â Óêðà¿í³ // Þð. ãàçåòà. [Åëåêòðîííèé ðåñóðñ]. � Ðåæèì äîñòóïó äî ðåñóðñó: http://www.yur-gazeta.com/ru/arti-cle/1496/

ÐåçþìåÓ ñòàòò³ ïðîàíàë³çîâàíî ïåðåäîâèé äîñâ³ä ºâðîïåéñüêèõ êðà¿í ó ÷àñòèí³ çàïðîâàäæåííÿ ìåä³àö³¿ ó êðèì³íàëüíîìó ïðàâ³,âèçíà÷åíî îñíîâí³ õàðàêòåðèñòèêè òà ïðèíöèïè ³íñòèòóòó â³äíîâíîãî ïðàâîñóääÿ, éîãî ïåðåâàãè ó ïîð³âíÿíí³ ç³ çâè÷àéíîþïðîöåäóðîþ âèð³øåííÿ ïðàâîâèõ ñïîð³â (ó ñóäîâîìó ïîðÿäêó) òà îõàðàêòåðèçîâàíî ïåðñïåêòèâè çàïðîâàäæåííÿ ³íñòèòóòóìåä³àö³¿ â Óêðà¿í³. Êëþ÷îâ³ ñëîâà: â³äíîâíå ïðàâîñóääÿ, ìåä³àö³ÿ, âèð³øåííÿ ñïîð³â, êîíôë³êò. 
ÐåçþìåÂ ñòàòüå àíàëèçèðóåòñÿ ïåðåäîâîé îïûò ñòðàí Åâðîïû â ÷àñòè ñòàíîâëåíèÿ ìåäèàöèè â óãîëîâíîì ïðàâå, íàâåäåíû îñ-íîâíûå õàðàêòåðèñòèêè è ïðèíöèïû èíñòèòóòà âîññòàíîâèòåëüíîãî ïðàâîñóäèÿ, åãî ïðåèìóùåñòâà ïî ñðàâíåíèþ ñ îáû÷íîéïðîöåäóðîé ðàçðåøåíèÿ ïðàâîâûõ êîíôëèêòîâ (â ñóäåáíîì ïîðÿäêå), à òàêæå õàðàêòåðèçóþòñÿ ïåðñïåêòèâû âíåäðåíèÿ èíñòè-òóòà ìåäèàöèè â Óêðàèíå. Êëþ÷åâûå ñëîâà: âîññòàíîâèòåëüíîå ïðàâîñóäèå, ìåäèàöèÿ, ðàçðåøåíèå ñïîðîâ, êîíôëèêò. 
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Summary
This article analyzes european countries expirience of introduction mediation in criminal law. There are determed main charac-ters and principles of the restorative justice, it�s advantages in compare with the simple prosedure of the resolving legal desputes (incourt order). There are prospects of mediation introduction in Ukraine characterized.Key words: restorative justice, mediation,resolving desputes, tension. Îòðèìàíî 26.11.2010

URO� ZDRAVKOVIÆUro� Zdravkoviæ, PhD student University of Ni� �Law facultyTHE PRINCIPLE OF MUTUAL RECOGNITION IN THE SINGLE EUROPEAN MARKET:NATIONAL TECHNICAL REGULATIONS AND FREE MOVEMENT OF GOODS1. IntroductionThe free movement of goods between Member States is a fundamental principle of the Treaty which finds itsexpression in the prohibition, set out in Article 34 (ex Art 28) of the Treaty, of quantitative restrictions on importsbetween Member States and all measures having equivalent effect thereto. In the past, each Member State imposeddifferent technical specifications for all industrial products. The harmonisation of the existing technical standards inthe Member States is essential to eliminate a large number of obstacles to Community trade in goods. In general,the rules of the Member State of origin prevail. This guarantees compliance with the principle of subsidiarity byavoiding the creation of detailed rules at EU level and by ensuring greater observance of local, regional and nation-al traditions and makes it possible to maintain the diversity of products and services. It is thus a pragmatic and pow-erful tool for economic integration. In intra-EU trade in goods, mutual recognition is the principle that a product lawfully marketed in one MemberState and not subject to Union harmonisation should be allowed to be marketed in any other Member State, evenwhen the product does not fully comply with the technical rules of the Member State of destination. Member Statesconceived mutual recognitionas still more favourable than the original idea of full harmonization. Today, a quota of25 % of traded goods is still not harmonized and a further yet unknown amount of products are only partly harmo-nized1. For these goods, before passing the Mutual recognition Regulation, the case law principle of mutual recog-nition was constitutive.This article is divided into two sections. The first section is about development of the principle of mutualrecognition through the case � law of the ECJ. The second section deals with the establishment of the regulationrules by law-makers in Union which are directly applicable in all Member States.2. The priciple of free movement of goodsArticle 34 of the Treaty2 (before Treaty of Lisbon, article 28) represents a general provision for acting of theprinciple of free movement of goods in the Internal market of the European Union. This article states: �Quantitative restrictions on imports and all measures having equivalent effect shall be prohibited betweenMember States.�The internal market comprises an area without internal frontiers, in which the free movement of goods isensured under the Treaty, which prohibits measures having effects equivalent to quantitative restrictions on imports.That prohibition covers any national measure which is capable of hindering, directly or indirectly, actually or poten-tially, intra-Community trade in goods.Furthermore, Article 36 of the Treaty (ex Article 30 TEC), allows some exceptions from abovementioned pro-hibition:�The provisions of Articles 34 and 35 (prohibiton of the restrictions on exports) shall not preclude prohibitionsor restrictions on imports, exports or goods in transit justified on grounds of public morality, public policy or pub-lic security; the protection of health and life of humans, animals or plants; the protection of national treasures pos-sessing artistic, historic or archaeological value; or the protection of industrial and commercial property. Such pro-hibitions or restrictions shall not, however, constitute a means of arbitrary discrimination or a disguised restrictionon trade between Member States�.Obstacles to the free movement of goods between Member States may be unlawfully created by the MemberStates� competent authorities applying, in the absence of harmonisation of legislation, to products lawfully market-ed in other Member States, technical rules laying down requirements to be met by those products, such as rules relat-ing to designation, form, size, weight, composition, presentation, labelling and packaging. The application of suchrules to products lawfully marketed in another Member State can be contrary to the Treaty, even if they apply with-out distinction to all products.
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